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AFTERNOON SESSION 


:_V- 


rf 

rr 


2:40 p.m. 


. 20 


THE COURT: Did you want to See me, Ms. Harris? 

MR. WOHL: Your Honor, over the lunch hour I have 

looked further into this problem that we were talking about j 

I 

during the morning period, and apparently there is more of 

I 

a problem than I had thought there was. 

I would like to put it into context first. 

Mr. Andrews in his summation made the argvjEM-nt^''’^ 
which appears primarilyon page 6877 of the transcript, re¬ 
ferring to the fact that the Government can put in similar 

acts when it has them and saying that the Government, if it 

\ 

hcd them, would put them in, and he continues and say?, "You 
have never been shown and you have not during this trial 
been shown any prior similar conduct or relationship between 
Mr. Levine and Mr. Wax and anybody else in this case,prin¬ 
cipally Sidney Stein. If they existed, you would have 

i 

been shown." 

ow, it was in response to that that. I made the 

’ -.***». , 

argument that I did, and I referred to the records of trades 
of Mr. Wax and also the Lockwood blotter, and I concluded 
in my statement from page 7097 of the record "But the Govern¬ 
ment didn't present that originally" referring to these other 
stocks that had appeared in the records of Wax' and Levine's 
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j 

transactions that were also testified to concerning Mr. Stein 

* 

and Mr. Kaye — "The Government didn’t present that ori¬ 
ginally not because we didn't have it, not because we didn t 
particularly want to focus on it, but because you should 

focus on the evidence that is related to Stern-Haskell, and 

i 

the Government submits that you should not be misled by sug- 

i 

l 

gestions as to what is not in the evidence or suggestions 

t 

that there is something that's been left out because it isn t 

i 

there." 

I think that the Government’s position concerning 
this Lockwood blotter is that it was always our understand¬ 
ing that it was just in evidence. We had represented to 
the defense counsel that certainly one of the purposes and 
the primary purpose we were putting it into evidence for 
was to support the charts, but we thought it was in evi- 
|| dence. 

What concerns me, however, and which I noticed 
during lunch, was that while Mr. Gross was conductin^__th 
trial and while I was absent, we put in the records u 
Wax' trades and Mr. Gross makes it very clear that they 
are only coming in as to the trades in Stern-Haskell and 

he agrees that it is limited to that. 

THE COURT: That the documents which he showed 

those witnesses — 
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t 

MR. WOHL: That's right. The witness was | 

I 

Mr. Salvie from A. T. Brod f. Company, and the exhibit would j 

be Exhibit 75, which consists of a stack of customers' 

statements of Mr. Wax' customers at A. T. Brod & Company, 

and on those customers' statements, which include this , 

* 

Mrs. Dundish and Rabbi Schuchalter and various other people, 
each one of those includes a trade in Stern-Haskell,but the 

I 

customers' statements also include trades in other stocks, , 
and I referred to those documents in this argument that I 
made concerning its references to the other stocks and,of 
course, at that time I was unaware of the fact that Mr. 

4 

Gross had, in effect, limited the offer to Stern-Haskell, 
although I had — 

THE COURT: Let me ask you this, Mr. Wohl. 

Are those documents, 75, out of that book, 500? , 

MR. WOHL: No,your Honor, they are not out of 

the book 500, but I referred to both of these. Exhibit 75 

: 

and Exhibit 500 when I made this argument. Exhibit 500 ( 

| 

is the Lockwood blotter and it refers to trades in lots of 

i 

different stocks, including Stern-Haskell, and the other 

i 

stocks that I mentioned. 

i 

4 

Exhibit 7 5 is the record of customers of Mr. Wax 
who traded or purchased Stern-Haskell stock. 

I 

So Exhibit 500 relates primarily to Mr. Levine, 
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20 I 


Exhibit 75 relates primarily to Mr. Wax. j 

I 

The Government's position as to Exhibit 500 is 

I 

that we were certainly under the understanding that it was 
in evidence in its entirety, although defense counsel have ; 
stated their position on that, and I think our position 
continues to be that we never agreed that any references in , 
that were not in evidence and I certainly ddn't understand 
that to be the case, although I can see how it is an area j 
there could be some honest misunderstanding about. 

On Exhibit 75, Mr. Wax’ records, I am saying . 

the record makes it very clear that was put into evidence v 

• l 

only as to Stern-Haskell trades. 

Obviously when I made the argument that I made 
to the jury I was totally unaware of that, because that 
had occurred while Mr. Gross was conducting the trial and 

i 

although I read the transcript, I was unaware of it. 

The Government's position, your Honor, that, 
first of all, we would submit that to some extent Mr.Andrews' 
argument to the jury was improper because he was representing 


that certain facts didn't exist when he knew they did exist, 
because he must have been aware of those other trades, 
showing other trades with his clients in stocks other than 


Stern-Jlaskell that Mr. Stein testified about, and that I 
would submit that the response that I made was substantially 
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proper in responding to that argument, except that it ap¬ 
pears that I did refer to documents or Statements which 
were — to portions of these documents that were not in 
evidence, and particularly when I was listing certain stocks 
contained in these documents and referring to them, and I 
would submit that in light of the overall circumstances of 
this situation, that it is something that could be cured 
by an instruction from your Honor if the defense counsel 
wanted such an instruction. 


12 i 

13 I 


I would furthermore submit that because of the 
way the argurjgnt was put, the only defendants affected 
in any manner whatever would have been defendants Levine 
and Wax,but I wanted to bring all of this to your Honor's 
attention, particularly the fact that this Exhibit 75 was 
clearly limited when it occurred,which I just discovered 
at luchtime when I reviewed the transcript. 


Consequently, if the defense wants it, your 
Honor, the Government would make an application that y< 


Honor just instruct the jury that they are to disregard n.y 
references in my rebuttal to any stocks other than Stern- 



Haskell. 


MR. ROBSON: Your Honor, I very strongly disagree 


with Mr. Wohl's interpretation of that stipulation, but 
we have been through all of that. 
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2 

l 

However, I would object at this point, insofar ; 

3 

i 

as my client is concerned, and I think other counsel would 

1 

4 

1 

agree with me, to any charge to the jury. ! 

5 

I think after this length of time during their 

6 

deliberations, to highlight this point would only exacer- 

7 

J 

bate what I consider to be already substantial prejudice to 

8 

all the defendants in this case and not just Mr. Andrews' 

9 

! 

clients. 

10 

i 

MR. ANDREWS: May I be heard, your Honor? 

11 

1 

THE COURT: For two minutes. 

12 

I 

MR. ANDREWS: I would like to point out two things: 

13 

1 

I object at this point in Lime, some 24 hours 

14’ 

later, when the jury has had this summation of Mr. Wohl's 

15 

for a day to think over by highlighting it now by a limiting 

16 

instruction, but to give you the flavor of what he has done, • 

17 

in my summation I said, "You have seen no evidence and 

18 

you can see from this prior similar act doctrince that 1 

1 

19 

they have used in these other stocks, Diston and others. 

20 

t 

you have seen no evidence of any similar transactions or 

21 

dealings between V/ax, Levine," and Stein and these books 

22 

will not reveal such evidence, it will .reveal trades in ! 

23 

certainstocks but it won't reveal marketmaking and the kinds 

24 

of things they brought out about Stern-Haskell. ' 

25 

So even on that level Mr. Wohl is not dealing 

1 


i 
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with you in candor, Judge. Fundamentally, no, I would 
absolutely, totally object to any kind of instruction at 
this point because it would blow it v/ay out of perspective 
in the jury's eyes. 

i 

THE COURT: I agree that to call the jury in now 

would only highlight it. 

In a case like this, that has gone on for six 

I 

weeks, there is so much evidence in the case that, singling 
out something like this would be prejudicial. 

i i 

As I said in denying the motion before, the test 

I 

which the Court would have to apply is whether that state¬ 
ment, assuming it was improper, was so prejudicial as to 
deny Mr. Levine and Mr. Wax a fair trial. 

i 

I 

In reaching the conclusion that it does not do 

i 

that, you have to look at all the evidence in this case, and 
we have gone over it now and there is certainly a great deal 

I 

of evidence and it could not be said that that statement 

! 

alone was so prejudicial against all other evidence in the 
case, and everything else which has gone on here, as to 

I 

outweigh a fair trial. 

So it is one of those cases where we often find 

j 

that the Government has mountains of evidence and this is 

I 

certainly one of those cases. 

I 

In weighing it that way, it could not be said to 

NT! 
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2 

i 

be so prejudicial. 

3 

If there were very little evidence against Mr. 

4 

1 

Wax and Mr. Levine, that would be a different story and 

i 

5 

— i 

the weight of that would be very prejudicial, but that is 


6 

( 

not the case here. 1 


7 

MR. ANDREWS: May I observe, Judge, what we 

! 


8 

1 i 

had before Mr. Wohl made the statement was, in this record. 

9 ! 

no evidence of any prior dealing with Sidney Stein. 

10 

i 

To these jurors, I think anybody that had a 

1 

11 

course of dealings with Sidney Stein has to be an inherently 

12 

. ' 

suspect individual and what we had was evidence of one 

13 

• 

prior business relationship which Mr. Levine threw out of 

| 

14 

1 

the office and refused to enter into. 

1 ! 

15 

1 

Mr. Wohl got up and read off a list of fifteen 

16 

stocks and said, "If you want to hear it, here it is," and 

17 

i 

then implying a long,long course of dealings between 

18 

j 

these men and Mr. Stein and if your Honor feels that is 

19 1 not prejudicial, so prejudicial as to overwhelm any chance 1 

20 

of a fair trial, I respectfully disagree. 

1 

21 

May I further ask that in case the jury comes 


22 

back again, that we take that great, big book and move 

i 

23 

it? j 

21 

THE COURT: Well,I certainly think that is going 

i 

25 

♦ 

a little far. I don't even remember the instance myself. 


i 

* 
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and so to say the jury all remember it is just to over¬ 


state it. 


The problem here is, there is so much for the 


jury to remember they couldn't possibly remember any one 
thing like that as so prejudicial. Their problem is they 
are so overwhelmed with all the evidence in this case. 

We are going to take a two-minute recess. 


I have another matter to take up. 
Please stay in the room. 


I have a note here from the jury. 


Just a moment. 


7 3 - 3 


(Pause) 

THE COURT: The young lady who is in the second 
row in the court, behind Mrs. Haskell, would you stand up? 
What is your name? 

MS. COHEN. Barbara Cohen. 

THE COURT: Were you here last night? 

MS. COHEN: 7es, I was. 

THE COURT: Were you in a car outside the court¬ 
house last night? 

MS. COHEN: No. 

THE COURT: r.ov. did you leave the building? 


24 I 


MS. COHEN: I left by car. 


THE COURT: What color was the car? 
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MS. COHEN: 

Green. j 

3 


THE COURT: 

1 j 

' 1 

Who owned the car? 

4 


MS. COHEN: 

i 

A green convertible. 

r * 

5 

| 

THE COURT: 

f 

Who owns the car? j 

6 


MS. COHEN: 

i 

I own the car. 

7 


THE COURT: 

1 

What is the license number? | 

8 


MS. COHEN: 

101KW. J 

9 


THE COURT: 

Is the car outside now? 

10 


MS. COHEN: 

Yes, it is. 1 

11 

1 

I 

THE COURT: 

* 

You say it is a green convertible? 

12 


MS. COHEN: 

Yes. i 

13 

* 

1 

THE COURT: 

What is your connection with the case? 

14 


MS. COHEN: 

I am just a friend of Mr. Levine > 

15 

and 

: 

Mr. Wax. 

1 

i 

16 


THE COURT: 

All right. Thank you very much. 1 

17 


Mr. Wohl, was there a witness in this case by i i 

18 

the 

name of Mark? 

i 

19 


MR. WOHL: 

Yes,your Honor. That was Gerald 

i 

to 

o 

Mark 

t v/ho was formerly employed by Lockwood & Company. 1 1 

21 


THE COURT: 

Where does he live? 

22 


MR. WOHL: 

We will have toget that information. 

23 

your 

Honor. It will 

take a few minutes. 

•2A 


(Pause) 


25 { 


MR. WOHL: 

1 

The home address is 530 Grand Street 

i 



i 1 
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in Manhattan, your Honor. 

THE COURT: What was his first name? 

MR. WOHL: Gerald. 

THE COURT: His name is spelled M-a-r-k? 

MR. WOHL: Yes, your Honor. 

THE COURT: There is no "s" on it? 

MR. WOHL: I don't believe there is, no, your 

Honor. 

THE COURT: There are two things I want to bring 
to your attention, and one is last night, after I left, and 
the reporters had gone, the clerk came after me and said 
that one of the jurors wanted to v/alk up to the hotel be¬ 
cause he is an orthodox Jew and did not want to ride in the 
bus, 

So I came back and spoke to him and told him 
that we had no way of putting him up here and therefore 
he should go along in the bus, and he consented to do so. 

The marshals have reported that a car downstairs 
in front of the building followed the bus taking the jurors 
to the motel where they were staying and they are in the 
process of investigating that now. 

They did get the license number of the car and 
they have the name of the person to whom that car is 
registered. 
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Of course they apparently dicin' t get tothe 
jurors, but apparently there was a car downstairs last 
night which the marshals observed following the bus contain¬ 
ing the jurors. 

I wanted to bring those things to your atten¬ 


tion. 


We now have a note from the jurors, which will 
be marked Court's Exhibit 10, which reads as follows: 

"Your Honor, may we have the list of stocks 
Stein presented and said he was involved with, Steir. s 
psychiatric records and, if in evidence, the Lockwood 
trading records," in parentheses, large quotes("And also 
if we could have the lists of exhibits which Mr. Grimes 
compiled, we feel we would make it much easier to request 


exhibits)." 


Well, the first thing is the list of stoc s 


Stein presented. 


MR. WOHL: There were some referred to in the 
testimony but the actual physical list was not put into 


evidence 


it were. 


THE COURT: I thought a couple of portions of 


MR. WOHL: I think it was read from from time to 
time during cross-examination, but my recollection 
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THE COURT: Some of it was marked 3500 which 


I ruled was not 3500, but the rest of that, and H and K, 


I think it was, one was marked by a defendant and then 
there was another one which listed some of the stock and 


I thought that was in evidence,or was it just turnedover 
as 3500 material? 


MR. WOHL: My recollection is that it was just 


turned over as 3500 material 


THE COURT: Does any defense counsel have any 
recollection? 

MR. ROBSON: I think it was used as 3500 material, 
your Honor, but was not put into evidence. 

THE COURT: So there is no list of stock? 

i 

MR. CHESTER: That is the debriefing list, your ; 
Honor. | 

THE COURT: Is that what that was? ( 

MR. CHESTER: I think it is two pages where 
Mr. Stein listed all the companies and Ithink we asked him 
about it and Mr. Rubinson tried toget it in but the Court 
did not allow it in. 


H and G. 


THE COURT: Yes, it was your H and G, Chester's 


The psychiatric report must be Chester's "I". 


MR. CHESTER: That is in evidence. 


southern oi$f hict court reporters, u s. courthouse 
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THE COURT: And the Lockwood trading records. 

MR. ANDREWS: This is what we have been spending 
the iast couple of hours on, your Honor. 

THE COURT: Is there more than one book? 

MR. ANDREWS: They mean the large book, that — 

THE COURT: I understand. I see three books 
on the table. Was there more than one? 

MR. ANDREWS: There was only one Mr. Wohl waved 
to the jury in his summation. There is only one Lockwood 
trading blotter or book of any kind that came into evi¬ 
dence and that is the great big one that he waved in front 


of the jury 


THE COURT: Is that right, there are no other 


books? 


MR. WOHL: Could I have a moment, your Honor? 

THE COURT: What is this brown book on the table? 
MR. WOHL: These are the transfer records of 
Stern-Haskell and National Ventures. 

There is no other book other than this one, your 
Honor, Exhibit 500. There areothor trading records. 

THE COURT: Now, in that book are references to 
stock traded by Lockwood other than Stern-Haskell? 

MR. WOHL: Yes, your Honor. 

MR. ANDREWS: Every stock Lockwood ever traded i: 
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listed in that book. 


MR. ROBSON: Your Honor, I Would violently ob¬ 


ject to that book going into that jury at this point. 


I don't even know what the records are with 


respect to non-Stern-Haskell transfers and I can only say. 


your Honor, I must stand here and accuse Mr. Wohl and Ms. 


Harris of the worst kind of misrepresentation to this 


Court. 


There is no way, your Honor, that any lawyer at 


this counsel table would have consented to allow in evi¬ 


dence records of transactions that had nothing to do with 


Stern-Haskell. 


There was no way we were of the impression or 


was the Court of the impression that these records were 


to go in. 


This is the most outrageous thing I have ever 


come across and I strenuously object and I think the jury 


should be told this book is only there for supporting 


the charts and nothing else in that book is to be consid¬ 


ered by them and nothing else in that book is in evidence. 


MR. FISCHETTI: Your Honor, if you read the 


note in its entirety, the fact that the jury is asking 


for the list of stocks Mr. Stein traded and the Lockwood 


blotter, they are doing exactly what Mr. Wohl asked them 
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to do in his summation, and he said, “See how many stocks 
Stein traded with Wax and Levine" and he named them, sard, 
"They are here in this book, look at the book." 

MR. ANDREWS: He said, "Take the list of 250 

stocks" and then he named a whole bunch of them, and 

look at this book and look at them. 

That note comes right out of Mr. Wohl's mouth. 

I don't know what to do, to sit down and cry or 
what, to have this happen now, but there is no way to 
handle it fairly. Youcan't deny them the book, because 

they know about it. 

THE COURT: Let me see if I understand your 
kosition, Mr. Wohl, as you just recently restated xt. 

Is it your position that that book is in evi¬ 
dence? Yousaid that Mr. Gross, when you were not here, 
limited some document which does not come from that book. 


is that it? 


20 i 


MR. WOHL: That's right, your Honor. 

THE COURT: To the trades of Stern-Haskel1? 


That is what you said? 


MR. WOHL: Yes, your Honor. That applied to Ex¬ 
hibit 75. 

THE COURT: Is it your position that all of the 
material in 500 is in evidence? We went over that before 
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1 

lunch, read the record, and the stipulation related only 

i 

3 

to whether they vere business records and whether they were 

4 

1 

authentic, and Ms. Harris was asked for what purpose and 

5 

she said for testimony of witnesses about Stern-Haskel.l, 

6 

1 

among others. 

■ 

7 

I 

We have been all over that. I thought it was 

8 

the Government's position that the book was in evidence. 

9 

1 

MR. WOHL: That is our position, your Honor. 

10 

I am having some difficulty because it is our position 

11 

1 

that the book is in evidence and I don't think we ever 

12 

I 

agreed otherwise, but I think— well, that is my position. 

13 

• 

t 

that the book is in evidence, and the problem occurs as 

14 

• , 

to Exhibit 75. 

15 

1 

It appears that some of the defense counsel had 

16 

a misunderstanding on it— 

1 ' 

17 

t 

MR. FISCHETTI: All of us. i 

18 

MR. HIGGINS: All. ' 

19 

MR. WOHL: Well, I don't know how many — 

20 

1 


THE COURT: We are not going to reargue it. We ! 

21 

have been all over it. We spent 50 minutes on it and the 

22 

record says what it says and that this came in pursuant 

23 

to a stipulation, Exhibit 500, that it was authentic, there 

24 

t 

were records made and kept in the regular course of , 

25 

business and they were admitted to support the wr 
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certain witnesses with respect to Stern-Haskell transactions 
among others. 

/ 

That is the purpose of the book. 

Now, that is in there. If that went in there, 
then we could say the book is not in evidence. 


MR. HIGGINS: Your Honor, may I be heard? 

I ask your Honor to inquire of Mr. Wohl as to 

ft. 

whether or not Mr. Wohl is contending that as to this book 
that is in evidence that he feels that all the entries 
in there are part of his case and that the stipulation that 
was originally entered into with counsel was entered into 
with the assumption— that Mr. Wchl had in his own mind 
at the time he obtained the stipulation that he was going 
to use the other transactions involving stocks other than 
Stern-Haskell as part of his case, his case-in-chief,and 
if Mr. Wohl is going to represent that to your Honor, then 
perhaps we should move on to a factual hearing, but if Mr. 
Wohx represents that that was not his intention, your 
Honor, then I think Mr. Wohl would be saying, which I 
khought he said a few minutes ago, that perhaps your Honor 
should give a curative instruction to the jury of some type, 
and I don't know if that is acceptable to counsel, and I 
don't think it would, but I thought Mr. Wohl was suggesting 
to your Honor that with r a >,»,^ ( 
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them, the trading blotter and the A. T. Brod records, that 
the jury should be instructed to disregard Mr. Wohl’s 
comments?. 

MR. ROBSON: Your Honor, you may recall in addi¬ 
tion to the other points which I made when I made my objec¬ 
tion to the statement of Mr. Wohl, I pointed out to your 
Honor that when we stipualted the authenticity of this book, 
1 specifically stated I was not objecting subject to con¬ 
nection. 

I submit to your Honor that during the course 
of the Government's case there was no foundation laid 
for any connection between the entries in that book and 
the charges in this case other than the Stern-Haskell en¬ 
tries, r.o that even if we accept— and I find it very dif¬ 
ficult to accept, but even if the Court accepts Mr. Wohl's 
statement that there was no limiting stipulation, those 
records were taken subject to connection and I defy Mr. — 

THE COURT: The record does not support you in 
that the document was admitted. 

Do you mean it was not admitted? 

MR. ROBSON: It was admitted with the stipulation 
as to authenticity subject to connection. 

THE COURT: To your client? 

MR. ROBSON: We made It clear at the Ucyinaiuy 
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of this case that objections made by one lawyer particularly j 

in subject-to-connection situations were being made on be- j 

* 

* 

half of all counsel. 

I was at that point speaking for all counsel with i 
respect tothese exhibits and nobody made any statements I 

i 

THE COURT: Well, it is connected in the sense 
that it is a part of their books and records made con¬ 
temporaneously with the Stern-Haskell entries, is it not? 

MR. ROBSON: The fact that things are contemporary ^ 
does not make them connected. I am sure every defendant 

i 

here did all sorts of things contemporaneously with the 

I 

transactions in this case. I got married during this case 
but that doesn't make it connected to the facts of this 

i 

case. ! 

I 

What I am getting at is whether it was admitted I 
solely for Stern-Haskell or other purposes? 

Mr. ROBSON: I am assuming for this point that 
your Honor is accepting Mr. Wohl's statement and accepting 
his interpretation that it was admitted for all purposes j 

, l 

subject to connection. I 

I stated, I stipulated its admissibility subject 

to connection and I state to your Honor that there is no 
basis for connecting the non-Stern-Haskell transactions | 

to any evidence in this case. j 

I 

SOUTHERN DISTRICT COURT REPORTERS . S COURTHOUSE __ 





I 


1826a 


Colloquy 


14 


23 


24 


rm:mg 21 7362 

They are not similar acts in this case, were 
not set forth as similar acts at iny point. 

What does "subject to connection" mean? Is it 
ameaningless phrase? Did I utter that phrase for nine 
weeks for no reason, so that your Honor can tell me now 
I can't argue it? That it is still in there? Where is 
the connection between the transaction in Computer Calcu¬ 
lator— 

l 

THE COURT: It is an action that Mr. Andrews 

I 

injected into the case— 

MR. ROBSON: That took place during the summation ! 
but it has to be connected to the evidence in the case. 

The Government couldn't conceivably introduce 

evidence— 

THE COURT: I i\ all that the jury sent for the i 
diary of Mr. Lalone. Do you recall that? , 

MR. ROBSON: Yes. j 

I 

THE COURT: And I said when Mr. Higgins offered 

to let it all go into the jury, even though certain portions I 

i 

were not in— do you remember that? 

MR. ROBSON: Yes. 

i 

THE COURT: He said he was willing to waive it. 

I don't know that I can recall right here the name of the 


25 


case, but I think, it io Unitod Bt.u» v, , wh*re the 
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Second Circuit said that if something is not in evidence 
and it is a part of some document which is in evidence, 
before it goes into the jury, that part which is not in 
evidence has to be covered up, and that is not a recent an- , 
nouncement, that is at least three or four years old, and 

l 

every time there was an exhibit entered here, and the lawyer 
offering it, whether Mr. Wohl or somebody else, said it I 

was only a portion, that would have to be covered. 

Do you remember that? 

I 

MR. ROBSON: Yes. 

THE COURT: Well, this came in without any such 
objection or limiting instruction from the defense counsel. 
That is where we started, whether this came in with a 
statement in the record that this nad certain material or 
data in there which was not to be a part of the exhibit,and 
we spent 50 minutes this morning going over that to find 
whether there was any such limitation, when that exhibit i 

was offered. i 

When other exhibits were offered they pointed out 

and it was marked in red, and I said, "Cover it up," what¬ 
ever it was, but when this came in, I am telling you, Mr. I 
Robson, we have been over it, and there was no such limitation 
That is the point I am making and the record tends 
to support Mr. Wohl's position that it cam« in as an exhibit 
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without restriction. 

MR. ROBSON: Your Honor, I made my statement. 

I won't belabor it. I think that if your Honor intends 
to rely on that sort of technicality to allow this jury 
to see this sort of prejudicial testimony, then I can only 
say to your Honor that I think we are dealing with a 
travesty of justice. 

We are involved in attempting to obtain a fair 
trial and not to attempt to get a piece of evidence in that 
nobody intended to put in and I accuse Ms. Harris of lying 
to this Court and she knows full well she never intended 
to refer to anything in that book except Stern-Haskell trans¬ 
actions and Mr. Wohl has an obligation right now to tell 
this Court that he knows full well that he never intended, 
when that book was introduced, to infer to anything other 
than a Stern-Haskell transaction in that book,and for your 
Honor to allow this jury to consider a 500-page book in¬ 
volving transactions-- 

THE COURT: That is why I stopped when those 
exhibits came in, and the record will show it, and I 
said, "Are all these exhibits coming in?" 

When this matter was attempted to be introduced, 

I was handed an exhibit list this thick (indicating) and 
that is when I stopped and said, "/vie all o£ • n+Ui-Ui-i-a 
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coining in? The clerk is going to have to mark them." 

That is where we started with all of this and 
that is when this should have been made clear, that this 

j I 

was coming in only for certain pages or certain portions of : 
i I 

that 500. 

I 

MR. ROBSON: I read to your Honor a statement by ] 

i 

Ms. Harris. If Ms. Harris wants to lie and state she was , 
only referring to the last paragraph of the stipulation, 

I can't help it. If your Honor wants to believe that lie. 


I can't help it. 

Ms.Harris said on the record that these are 

i 

offered only for the Stern-Haskell transactions. I say 

i 

she is a liar when she tells this Court she did not mean 
to imply that referred to all the documents and I will waive 
my privilege as a counsel in this case and Ms. Harris can 
sue me for slander because I do accuse her of lying to 

I 

I 

this Court. 

i 

MR. ANDREWS: I am prepared to say under oath, 
your Honor, that Ms. Harris specifically said to me,"Thc\t 

l 

book is coming in only as a back-up for the charts we want 

i 

to put in evidence," and that is why I agreed to it, and 

I 

because she threw in "for other purposes"who heard it — 

MR. KEEGAN: Your Honor, would you put on the 
record she is laughing in this trial at tills mo went, alter 
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nine weeks — 

MS. HARRIS: I am not laughing. 

THE COURT: If any lawyer shouts again, we 
are going to find out whether it is funny. 

MS. HARRI C • Your Honor, may I be heard? 
MR. FISCHETTI: Before that, your Honor — 
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MS. HARRIS: First of all, I am not laughing, 

I don't know how I could be laughing with what has just 

I 

been said. There sro two points I want to make. As I said 

, I 

before, a draft, a written draft was circulated to counsel , 
of the stipulation and certain suggestions were made and we 
accepted them. 

| 

The following afternoon, just prior to the time j 

! 

when Vogelson was going to take the stand, I went around 

to counsel and asked them specifically haa the^ read it , 

I 

and attempted to get. because I thought there wore no prob-j 

l 

lems, that they had agreed with Mr. Wohl a coupie of weeks ( 
before, that all these documents would cone in talked 

! 

with them about the stipulation. 

There is r.o question but that I said to them tha^t 

basically these documents were underlying the charts. At 

» 

no time did anyone talk about or discuss with me Exhibit 

j 

500, which is the Lockwood blotter, which had been out 

. I 

here for two weeks for them to look at. So that is the bac;y— 

i 

ground as far as the stipulation is concerned. There was | 
no discussion whatsoever as to whether or not that particu¬ 
lar book would be limited in any sense. I did say, again, 
that basically we v.v.-r? offering these documents as under- | 
lying the charts. I think, your Honor, everything else is j 
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the record as far as any attempts to limit that to Stern— 


Haskell. I 

I 

My second point is, with respect to that remark | 
at the end of the stipulation, where I said, as I recall —[ 

I don't have it before me right now — 

MR. ROBSOX: "All of the documents are with 
respect to transactions in Stern—Ilaskel 1 stock." 

! 

THE COURT: Mr. Robson, don't get so excited. 

| 

What is that referring to? 

MR. ROBSON: It is in connection with one stipu- 

» 

lation, it is stipulated, stipulated, further stipulated, ; 

i 

and then she said all the documents are with respect to 
Stern-ilaskell transactions. , 

I 

MS. HARRIS: There was a list of exhibits I read 

I 

up through Exhibit 235, and I am referring to page 4436 of i 
the record, and I read a list of exhibits identifying each : 
group as being Granger records, Lockwood records and TPO 
records and Shack an records, and that too): us up through i 

Exhibits 230A and 3 and then Exhibit 500, the Lockwood j 


blotter. 


Than I started over again and I was referring. 


( 

when I started over again, with respect to documents 501 I 

| 

through 669?. 

I 

Mow, thor* documents were from various brokerage^ 
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I 

I 

houses which is why I dealt with them in a separate para- J 
graph. Unlike the documents from Granger, TPO and those ' 
particular firms, which clearly had to do with Stern- 
Haskell, and your Honor already had an exhibit list for 
them, from 5C1 through 669T, your Honor die not have a list ( 
and, as I say, they were from at least ten different 
brokerage firms and when that statement was made at the 

i 

end of that paragraph, that all of the documents were with ! 
resoect to transactions in Stern—Haskell stock, in my mind 

i 

it was by way of identifying those exhibits that are 501 

i 

through 669T, which cane from various different brokerage 
houses and had not been identified m any way before on the 


record. 

THE COURT: You arc s..ying then that, that last 
sentence, "All cf the documents refer to Stern-Haskell 
stock" refers to Exhibits 501 through 665T? 

M3. HARRIS: That’s correct. 

MR. ROBSON: In her mind, your Honor. 


i 

i 


! 

MS. HARRIS: In my mind, your Honor. 

I 

MR. KOBECM: Not cn the record, but in her mind. 

i 

MR. FISCHSTTI: This was just brought to my 
attention, your Honor. Miss Hams has stated to your 

i 

Honor that she never said to anyone that this was only to : 

» 

bo used with reference to Stern-Haskell. j categorically t 
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call her a liar. She stood right over there, Mr. Schatz 
stood right over there, they put the blotter on the desk 

and said to me one morning, "This is going to be offered j 

i 

with reference to Stern-ilaskell. " 

i 

I said to Mr. Schatz, "Does it have anything to 

| 

dc with Jerry Haskell?" 

And he said to me "It only relates to Stern- 

t 

Haskell trades with Lockwood *. Company," and we have no 

» 

evidence that Mr. Haskell — I never looked at the book. 

I 

Those were his words. Swear me in and I will testify to th-. m 

under oath. My client just tells me now, for the first time, 

! 

and maybe Mr. Wohl doesn't know this, Jerry Haskell's 


I 


name is In that book trading stock with Lockwood & Company 
in the name of Beau Giroux which Stein testified was an 


illegal transaction. 

THE C^UF.T: I don't follow that at all. 


MR, FISCHETTI: I have learned new for the first 
tine that my client’s name appears in Exhibit 500 in trading 

t 

a stock ether than Sterr-Haskell, a stock by the .name of . 
Beau Giroux, which Mr. Stein testified was one of his ille¬ 
gal transactions. When Mr. Schatz tole me he was going to 

| 

offer that book wit.i Miss Harris, I asked them, 'Does it 
have anything to d' with Jerry Haskell" arc. they informed , 
me no, they are offering it only for the Stern-Haskell 
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trades with Lockwood & Company. I therefore did not look 

through that book, which contains all of Lockwood trades. j 

i 

If that book goes into the jury room, there is an additional 

t 

problem here, forgetting for the moment the problem with j 
Wax and Levine, a juror may look at a page and see that 
Mr. Haskell traded stock with Wax and Levine which didn t 

I 

come into evidence through this case and which I would have, 

t 

strenuously objected to if I knew it was there, and I didn t 
know it was there, end I 'want to make this very Ciear because 
Mr. Schatz and Miss Harris told me directly, openly that 
it wasn't offered for that purpose. { 

/ill i can tell you Judge is what thei said an^. 
if your Honor want* to hear it under oath, I will be glad . 
to say it under oath if you give me the opportunity to cross 
examine Miss Harris. 

i 

She is lying to you if she denies she didn't 
toll me that right at this table. Seven .lawyers are not goin* 

J 

to stand up here and tell you that two people are lying— j 


MR. /ANDREWS: Told every one of us the same 


thing. 



25 I! 


MR. RUBINSON: I didn't say a word yet. Judge, 


but I have been lirtoning to this, trying to talk about , 

General too Parts, Calculator Computer and these companies^ 

1 

for nine weeks now and you had six side bars on me, in the 
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summation there was a side bar. The minute I mentioned 

General Auto Parts, or Calculator, and now this book I 

find out that Stein was dealing with these stocks with Levine 

i 

Now, the jury heard ©very word out of my mouth | 
trying to justify the spin off as to my state of nind, 
bearing down on these stocks and now we find Stein manipula¬ 
ted these stocks, according to him, and did business with j 
Lockwood. I maintain that 1 want to adopt every motion here 

i 

and on behalf of everybody and myself. i 


THE COUR:: Mr. Chester? ! 

I 

MR. CHESTER: Well,the problem is, just as Mr. 
Rubinsor. put it, apparently we are all going to get 
convicted over something in a book that was not even in the| 
trial. Vie have sat here eight weeks for nothing. 


Now a boo’: is qoing to them and Sidney Stein’s , 
ran sheet, his confession is going to them, they are going! 
to take all the stocks -- of course, he said he would con- , 
foss to anythine, he out everything down, even spitting on i 

i 

l 

the sidewalk, because he wants to be cleared, ones and for i 

$ 

all and what this trial will come down to is two sheets 


22 


mich Mr. Stein debriefed himself on and this book, every ! 


time they loo!; in this book and find a stock that Mr. Stein' 
says — all he doer, is list the stocks, but they have j 

i 

I 

assumed that ho has manipulated these stocks and every time' 
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2 j they look in this book and look at Stein's record, this j 

3 ' trial has come down to Stein's record and this book. 

' ^ . 

4 TilE COURT: First of all, Mr. Stein’s record is j 

li ! 

5 'I not in there. That is 3500 material. 

! _ t 

6 MR. CHESTER: But that is waat they want. • 

7 THE COURT: They can't get that. - ( 

8 MR. ANDREWS: But, Judge -- , 

9 THE COURT: Just a minute, Mr. Andrews. You have 

i 

10 i had a chance to speak. I am talking to Mr. Chester right I 


now. 


MR. CHESTER: The point is, this proves Andrews'j 
point. We know what they want now. The summation made 
by him when he said "Here they are. If you don't think j 
they are thieves, take this book in with you and look at it.." 
They believe what he said. He was vicious in his summa¬ 
tion, he was panicky, he thought he was losing the case, 
would do anything, and he did anything and now we wasted j 
eight weeks and now we know the jury believed him, they ; 

want the book, they want Sidney Stein's confession and if 
they find one other stock Levine traded in this book over 

! 

t 

and above Stern-Haskol1 we are all convicted on Sidney 


Stein again. 


W i 


MR. ANDREWS: I would like to be heard, your 


Honor. 
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THE COURT: Just a moment. I would like to look, 

up something. | 

1 

(Pause.) ! 

:iR. ANDREWS : What happened is this, your Honor. 
Sidney Stein got or. the stand, just so I can tell you what 

I 

I think is the significance of this development — he .got ' 

I 

on the stand and told us he got immunity as part of his * 
deal for every stock fraud and manipulation he ever did. 

He then said, "I did 250." j 

On cross examination someone asked him if all ; 
those were frauds ard he said, "I consider every stock I 
dealt in to have been a fraud." He listed on that list 
250 stocks, civir.c himself a blanket cover for anything 

( 

i 

that may have been wrong with them, even though probably 
most of them were legitimate trades. i 

Wow, the jury thinks he did those 250 manipula¬ 
tions. He had a legitimate account at Lockwood ft Company 

i 

during 1969 and the v;itncss Ochart testified that Stein hadj 

all of his trades ar.c that book shows the trades he did | 

1 

through that account, but because of his own self-serving 
position saving every stock he touched was a fraud and 

t 

swindle so he would have immunity for it, he has hopelessly 
tainted that book. 

| 

If v/e had known during the trial that the Govern- 

i 

t 
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merit at the last minute, the last sentence, the last out¬ 
burst, was going to say 250 stocks were rigged by Stein 
and they are ail in that book, we would have spent days 
disproving the criminality of those, but we were utterly 
disarmed and because of one little four word phrase at the 
end of a lengthy rambling argument that this lawyer. Miss 
Harris, was wont to do during the trial, having told every 

i 

member of the bar and officer of this Court that that book 

i 

was coming in solely as a support for the chait, v.e never 

l 

ever looked to disprove any connection between it and Stein's 


malefaction 


i 

The damace with respect to Wax and Levine is 

t 

I 

irrevocably done, and we knew’ it, because .tr. Wohl has made 
through the clever last minute use, when I could never rebut, 

i 

never cross examine, Lockwood l Company, a clearing nouse 

i 

for Sidney SLein. j 

There is no way 1 can save it. If you deny 

i 

them the book, there is a bad influence, if you give it to , 

t 

them, we are cocked anyway, when the only evidence in the , 
case was one other transaction Lockwood refused to do. 

i 

The overflow to these otner people is enormous. 

i. 

I think there is no choice now but to have a mistrial. 

THE COUTJ: Mr. Wohl, in your summation, what 

l 

stocks did you refer to? 


i 


< 
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MR. ANDREWS: He has a little red list we found j 
in the book., Judge, and you can read it right off the list. ! 
He had planned that out, it was no spontaneous moment. Mr.j 
Schatz has it under his yellow page there. It wasn't the 
heat of the moment, it was a planned, calculated tactic. 


when we could never co anything to stop it or explain it. 


8 


I would like it to be 

a Court's exhibit, your Honor, if you 

i 

1 

9 

jl 

! 

please. 

i 

i 

10 

MR. WOHL: 

Your Honor, first of all — 

11 

l| 

•i 

THE COURT: 

What page is it? , 

12 

li 

MR. WOHL: 

It starts on 7096 and goes over on 

13 

!i 

ji 

to 7097. 

1 

| 

14 

| 

ji 

THE COURT: 

Just lot me read it. 1 

I 

15 

(Pause.) 

1 

« 

i 

16 

i! 

i| 

THE COURT: 

All right, gentleman, the fact that J 

i 

17 


l 

I am reading something doesn't mean we have a recess. Will 

1 

18 

j; 

i 

j, 

you please return to 

i 

vour seats. ; 

| 

19 

’t 

j; 

l' 

| 

MR. PIS CHE 

TTI : We are trying to find the , 

l 

20 

i‘ 

i 

client's name, yovr H 

oner. i 

t 

21 

i 

j! 

THE COURT: 

This is not the time to look through 

22 

; 

it 

that book. The time 

1 

to look through that book was when it wa 

i 

23 

ij 

! 

1 

»' 

1 

lying around here for 

t 

months. 

1 

24 

(Pause.. 

i 

25 

i! 

» 

!» 

THE COURT 

t 

Gentlemen, will you please be quiet?; 


rns o ct court or porters, u.s. courtmousc 





1841a 


Colloquy 


7376 


I am trying to read the record. 


(Pause.) 


THE COURT: Do you know the paqe on the record 


where -Mr. Andrews raised this? 


MR. WOIIL: Yes, your Honor, it is 6 877. 


(Pause.) 


THE COURT: All right, gentlemen. 

.MR. WOHL: Your Honor, I would like to explain 


to the Court how I view the situation. First all all, 
when this Lockwood blotter came in, as Mr. Higgins stated. 



it was certainly my anticipation that in the Government's 
case in chief, the only portions of it that we would rely 


on would be the entries relating to Stern-Haskell. 


Nevertheless, it was ny understanding that the 

t 

whole record v:as coming in but I just didn't expect to rely! 
on anything else. I had anticipated that it was possible "\i 
that Mr. Levine or Mr. Wax might take the witness stand (: 
and in that event -- and they took the position they f\ 

I i 

didn't know Mr. Stein at all, and didn't trade any of nis 1 
stocks, then I would use that to cross examine him to sho wj 
that they did. j 

I 

| 

It was rr.y impression throughout that the book was 
in and it was buttressed by the fact that there v:asn' t any 
discussion about narking things out or. it. i 
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i 

On the other hand, I think that this is a some- \ 
what technical point. I think that it is apparent to me 

I 

that there is certainly a misunderstanding here. I 

» 

vigorously would say that there has been absolutely no — 

I don't retract for one minute from the factual statements 

» 

I made on the record and Miss Harris made on the record, 
because I think they are all entirely accurate, but I do 
say it is obvious to me that there is a misunderstanding 
and the Government doesn't seek to rely on seme kind of a | 
technical point of whether it was masked out or not masked 
out in a matter of importance such as this. 

I 

" 1 

So I would think that the Government would cer¬ 
tainly request that your Honor not allow the jury to compare 
the stocks that Sidney Stein traded with the stocks in the 
Lockwood blotter ar.d I would also say I have no idea vhat- . 
ever whether there are any references in that book relating 
to Mr. Haskell or Mr. Gardner. 

Mr. Schr.tz who has gone through it, tells me he . 
has checked it for Mr. Gardner and there are no such entries 
and he doesn't knew of any relating to Mr. Haskell, I don't 
know of any entries relating to Mr. Reynolds or Mr. 

I’eiffer -- i 

MR. FISCHCTTI: I just saw two. Judge, Mr. Feiffer 
and Mr. Reynolds -- 

SOijT’-'f-'RN G.S'R CT COURT WKPQUTCHi. U S COURTHOUSE 


i 






6 
7 
ft 

9 

10 |i 

11 
12 

13 

14 

15 


16 l| 

I 

17 1 
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MR. RUB IN’SON: Well, Calculator Computer — 


i 

MR. WOHL: It is apparent to me that if there are 

i 

such entries, ever, though I think tnat the better practice j 
would have been to make it clear at the time so that we 
wouldn't have this misunderstanding, as I view the situa¬ 
tion, it is apparent to me that the defense counsel were , 

I 

under one impression and we were under another impression, t 

: 

i 

and I certainly don't think the jury should be allowed to | 

i 

look at the whole thing and leaf through and pick out the , 

names of various defendants. j 

So I think the matter has to be cured in some , 
manner, and I think it can be. I think that there is a i 

substantial amount of other evidence in the record that ; 

shows that Mr. Stein was holding his activities at Lockwood 
a good deal, from the various witnesses who testified that 
that was a secondary telephone number they could reach him • 
ac, and I think that if your Honor were to in some manner j 

J . i 

irst^uct the jury that there were other stocks mentioned ip 
my final argument, that they should just disregard that ana 
that they are not going to see the blotter, j. think that is 

i 

the best we can do. j 

MR. .v'IDRF.Wo : The blotter is irrelevar and 

i 

immaterial and shouldn't be considered by them and they 


25 jj should disregard Mr. Wohl's remarks, that might help, but 
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li 

I 1 

2 

ij 

i 

3 

I 

4 


t t 

won't cure it. ; 

;;r. HIGGI’.CS: Your Honor, I think Mr. Wohl has ! 

I 

just new, in good faith, in response to the questions your | 
Honor put — Hr. Wohl has basically said to your Honor, 

I 

in substance, that at least, whether knowingly or ^ j 


unknowingly, defense counsel were given a wrong impression, 
they were misled, rr.avbo knowingly or unknowingly, and tha l. 


is 


9 

tl 

not the question, but 

10 

J 

because of represer.tat 

11 

ll 

In view of 

12 

ii 

that your Honor, to gi 

13 

jl 

chooses to do so, youi 

14 

t| 

fectly clear to the jv 

15 

jl 

certain things to the 

16 

1 

or unknowingly, bu _ : t: 

17 

i, 

ji 

the jury should craw i 

18 

i‘ 

language. 

19 

i 

i 

i 

It should : 

20 

it 

of thing, there are o 

21 

*1 

Steir. beinn at Lockwo 

22 

r 

very, very emohatic c 

23 

i; 

i 

to the jury saying vh 

04 

AW 1 


THE COVET: 

2 r > 


propriety only on the 


■ i 

r.' - j 
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2 i At oaqs 6877 of the record, during Mr. Andrews' . 

| 

3 summation, he said to the jury as follows: 

i| t J 

4 1 11 * j ow , vou know, you have learned from this trial 

!! 1 

5 !i that prior similar acts can be proven for certain purposes 

« .1 

6 ii by the prosecution. You know that if someone does something 

Jl . . 

7 which the prosecutor says is wrong, the prosecutor, under 

.. i 

. 

® some circumstances, is entitled to show similar pr r con- . 

i 

9 duct for certain purposes, which Judge Motley will instruct, 

i' " i 

( 

10 ,;! you about when she charges you on the law. 

11 "But, nevertheless, they can show it, and they ; 

12 lj eagerly try to show it whenever they have it. You have 

13 neve*- been shown and you have not during the trial been shown 

*! . 
hi j any prior similar conduct or relationship between Mr. Levine 

15 j| nnc 2 y ir . v.’ax and anybody else in ‘-his case, particularly 


17 ii 

18 Ij 


Sidney Stein. j 

"If they existed, you would have been shown. 

» 

I 

Remember, Diston transactions were offered against some of 

i 

these other men for reasons that Judge Motley will tell youj. 
You never saw it here with them. The only relationship we 
know about in this case, and the only one that existed i 

between Mr. Stein and Mr. Levine involved one transaction 
and that was the Blank Furniture deal", and then he goes 
or., of course, about the Blank Furniture deal. 

Mow, that is what precipitated Mr. Wohi's remarxs 
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which appear at page 7096 of the record. He says as follows: 

• 

"In addition, Mr. Andrews, after all of the evidence is in,! 

says there isn't any evidence that Mr. Levine or Mr. Wax j 

were involved in any other transactions with Sidney Stem, j 

Therefore, you should find, ladies and gentlemen, that this’ 

is a one-shot transaction, that all the rest of the time j 

they were good little boys and they were never pulling off j 

any frauds. You certainly didn't hear him ask that ques- j 

tion when Stein was on the stand, did you? | 

» 

"Did you get into any other deals with Mr. Levine.' 

"Did you hear him ask that one. Did you hear ■ 

l 

him ask Mr. "aye whether there were any other deais with 
Mr. Levine or Mr. Wax? You sure didn't hear him ask that • 

i 

when the witnesses were on the stand. He didn't have the , 

i 

nerve to do that. j 

“Ladies and gentlemen, if you want to look at 

the evidence, you look at this evidenca, the Lockwood | 

blotter that is in evidence. Mr. Wax's trades are in evi- , 
der.ce. You are going to hear about some other stocks. Do | 
you remember the stocks that Sidney Stein testified were , 
manipulated stock, Allen Electronics, Bata, Arthur Donnis, 
Beau Giroux Watches, which Kravits testified to, Cadillac j 
Knitting Mills, Calculator Computer, David AulH, General 
Auto Parts, Fallon-Smith, the Great Imperial stock, Lar.da, . 
Lorie, Viking Goner*1? They are all in the record, ladies' 
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19 

20 
21 
22 
23 

* |i 

ij 
11 


I I 


and gentlemen, of the stocks being manipulated and brought , 

i 

out on cross examination of the Government’s witnesses. 

I ! 

You didn't see him have the guts to ask that question when 

I 

they were on the stand. Well, ladies and gentlemen, just : 

I 

look in Mr. Levine’s blotter. If you are really interested, 
in that, look at what Mr. Wax was selling his customers, if; 
you are really interested in that, and you will find an 
answer to that particular problem, but the Government 
didn't present that originally, not because we didn't have 

I 

it, not because we didn't particular want to focus on it, i 
but because you should focus on the evidence that is 
related to Stern-Harkell ar.d the Government submits that 
you should not be misxcd by suggestions as to whc_t is not , 
in evidence or suggestions that there is something that 
has been left out because it isn't there. ; 

As I have pointed out, Mr. Andrews, got up, con— 

I 

trary to v.'hat he knew to be the fact, and represented to 
the jury that there was no such evidence and that the 


Government didn't have it. 


c 


As we know now, Mr. Andrews knew all the time 

i 

l 

what was in that beck — 1 

MR. ANDREWS: Your Honor — 

THE COURT: New, I am talking. Each of you. has . 


had three chances at leas 


ist to talk and this is not a street 
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i 

brawl. 

i 

Wo have boon over this and you have had your 

chance to talk. i 

In other -.-ords, Mr. Andrews was the one who mis- 
represented to the jury what the truth was and thd l jvisti. - * 

i 

fied the Government, in my view, in letting the jury -know 

* 

j 

the truth was to the contrary. , 

! 

I 

v:e do have the immediate problem here of what to 


10 ! 

ll 

do v.-ith the jury's request 

in this most recent letter. 

11 , 

Court's Exhibit number 

10 

— 

12 i 

MR. ANDREWS 

: W 

ill you hear me. Judge? 

I 1 

13 ij 

THE COURT: 

No. 

- 


MR. ANDREWS 

: I 

did not misrepresent. Judge 

1 , 

THE COURT : 

I j 

ust ruled on what I thought 

16 

occurred here. 




MR. ANDREWS: I said, "Like this, another 


18 

I 

relationship like thi: 

19 ! 

find isolated tracts < 

20 

never find Lockwoou c>. 

21 

t; 

out from a witness th 

22 

!i 

j 

Lockv/ood, brought the. 

21 

tj.on" you have never 

21 

Stern-Haskell, v;ith 

y 

25 

THE COLT.". : 
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1 i 

2 

i! 


II 

5 lj 

i! 

6 !! 

7 

8 ! 

9 li 

10 1 ! 
11 ! 

12 

li 

13 


14 


!• 


is 

i. 

is !: 


17 


18 >■ 

I. 

19 ! 

‘i 

i< 

20 

»i ; 

f: 

ii 

22 lj 

ji 

23 i. 

i! 

21 
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23 


i 

MR. ANDREWS: Judge, you have misinterpreted 

» 

and accused me -- 

THE COURT: All I did was read the record. The 

i 

record shows you said to the jury the Government couldn't 

I 

prove any prior relationship between Sidney Stein and Wax . 

and Levine. 1 just read it. 

MR. ANDREWS: I said like Stcrn-Haskeil, where 
they did 90 percent of the stock, and never had that happened 

i 

i 

That is why I did net misrepresent it. I would request 

l 

l 

that your Honor more closely read what I said because those 
words were chosen with great care. I talked about other 
deals like Stern-Haskell, there never was one like Stern- t 
Haskell. I myself brought out to the jury that Stein had . 

account there, traded stock at Lockwood. S>_ein may 
have had a particular stock where Lockwood did 5 percent of 

I 

the trading, but never before had they done 90 ocrcent of 
the tradinq, or 50 or 20 or 10. I didn't aiSin>.'irpret 
to this jury. That book shows isolated trades by Stein 
which they are going to now interpret as a million for 
his manipulations r.rd that is not true. j 

THE COURT: Would you get the marshal out there I 
and have him coma ir and sit Mr. Andrews down or take him t 
out of the courtroom? 
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. 

“ 1 1 

o -! 

J if 

J 


6 

7 

8 


MR. ANDREWS: I am sitting down. Judge. 

j 

THE COURT: Now, the jury has asked for these 

I 

records. The Government's present position apparently is 
that the defendants were under the erroneous impression 
that he didn't intend to rely on anything else in that 
book and as I previously ruled, as far as I could see, the 
book was in evidence and it was the defendant's lawyers 


9 

r 

ii 

|i 

negligence tha 

2.0 

10 

i 

when the document 

11 

1 , 

ii 

being offered 

and 

12 

l! 

ji 

In 

view 

13 

. 

| 

not go to the 

j ury 

s 

14 

. 

» 

will send .ir. the S 

15 

1 

! 

cated earlier, 

was 

16 

j 

1 

to the jury th 

at t 

17 

i 

i 

: 

only for the purpo 

18 

1 

1 

what they alre 

ady 

19 

• 

MR. 

WOH 

20 

i 

Honor. 


21 

l 

v” 

cou 

22 


actions. 


23 

t 

» 

The 

fin 

24 


compilation. 

Is z 

2 f> 


list of exhibi 

ts? 


HE COURT:--with respect to the Lock'wood trans- 
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MR. GRIMES: Handwritten. 


MR. WOHL: I have not seen it, your Honor. 
MR. GRIMES: I will pass that to your Honor. 


(Handing) 

THE COURT: Does this relate to matters in evi- j 
dence as well as those only for identification? J 

i 

MR. GRIMES: Yes, your Honor. 

THE COURT: That is our problem. The clerk’s 
list is the same, mine is the same. The Government gave 

i 

me a list and there are on that list matters which are not i 
in evidence. 


So yours is the same as curs. 

MR. GRIMES: Yes, your Honor. 

THE COURT: So we don’t have any list which con-j 
sists solely of the Government's exhibits ir. evidence, or | 

j 

all exhibits in evidence, let me put it that way. There is| 

• 

no single list and a’l the lists contain exhibits which arej 
for identification. I 


Would you bring in the jury now, Mr. Clerk. Do j 

i 

you have Exhibit I ready. i 

i 

i 

MR. CRIMES: I have it, your lienor. i 

THE COURT: Pass it up, please. * j 

(Jury present.) j 

THE COURT: Ladies and gentlemen, we have your 


P 
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note which reads as follows: 


"May we have the list of stocks Stein presented 


and said he was involved with." 


Now, that list is not in evidence. 


JUROR NO. 11: That handwritten list was not 


put into evidence? ' I 

THE COURT: No. I think some lawyer may have had 

I 

it in his hand, but all counsel agree that that is not in i 
evidence, is that right? 

j 

MR. WOHL: That's correct, your Hcnor. 

{ 

MR. ROBSON: That's correct, your Honor. 

THE COURT: There were many exhibits, as 
you know, that were referred to, witnesses were shown exhibit* 
to refresh their recollection, and they were not actually 

i 

i 

received in evidence. That is why I have emphasized over I 
and over again during the charge the only thing in evidence 
are the documents actually received, because very often i 
during trials, r witness is shewn something simply to help ! 
him recalJ a date or something like that. 


."coin's conviction report we have here. Would 
you please hand that to the foreman. 


Then with respect to the Lockwood trading records, 

f 

you will recall thr: you sent for Exhibits 570 and 671. 

i 

i 

Now, th r ' Lockwood tradincr records, the attorneys: 
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now agree, are in for the underlying data which supports 
those exhibits. If you wanted those pages, we would have 


21 ij 

li 


to take then out of the book. 

JUROR NO. 11: I don’t think so. 

I 

THE COURT: With respect to the list of exhibits 

I 

. I 

which Mr. Grimes combined, we went over it and it is the 
same as the list the clerk has and that I have, in that it 

{ 

contains not only the exhibits actually admitted but those 
which were simply identified. 

Each exhibit is listed and those that have been 
admitted have been checked off, but that ...'.'t would give 
you a lot of stuff which is not in evidence which we can't 
present to the jury. 

All right, thank you, ladies and genti'»nen. 

I 

(Jury leaves the courtroom.) 

i 

THE COURT: All right, we will take a recess. 

j 

(Recess.! ! 

THE COURT: I have this requested additional 

I 

. . I 

instructions which has beer sinned by all counsel ?.n this 

• 

case going over again the matter we have gone o -, or at great 

i 

length hero and I have brought in the jury and explained to 

I 

» 

them that Government's Exhibit 50 is limited to references i 


to Stern-Haskell and they have the supporting exhibits we 


have. It is my view that the only thing this additional 
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1 

instruction is goir.g to do now is highlight the matter 
and will not cause the jury to wipe from its mind anything 
which has already been said and the jury seemed to accept 
right away my explanation as to the blotter and was content; 

i 

not to see it after I explained what it was limited to. 

• • , . I 

So it seems to me that bringing this matter* up 

t 

again is going to work the prejudice which you think is 

» 

going to be eliminated. 

As Ipointcd out earlier, this whole business, the 
door to this was opened by Mr. Andrews and that caused the 
Government to take the action which it took in rebuttal. 

I 

It is the Court's view that it cannot permit: defense counsel 

I 

in cases like this, to get up and make statements feeling 

t 

that the Government's hands are tied and than complain i 

t 

when the Government rebuts it, and that is what we have t 

l 

here. j 

l 

As I have said, I think if there is any damage 

I 

it has already beer, done and this instruction is not going • 
to do anything but highlight it. j 

i 

Bring in the jury. They will now go to dinner 

i 

and they are going to retire for the night until 10 o’clock, 
tomorrow morning. 

MR. FISC""?T1: I don’t know if your Honor is 

| 

aware of tills, tomorrow is Pa'm Sunday and some of them may 
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Norman Rubinson, et al 


Sunday, March 23, 1975 
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■Trial reamed) 


10 

i 

1 

(In 

open cor. 

rt, jury not present) 


i 

11 

1 

THE 

COURT: 

Good morning, ladies and 

gor.tle- 

12 

men. 





13 

I 

i 

T c* 

there any 

appliesiron? 


m'I 

1 

i 

1 

1 

KR. 

ANDREWS: 

May 1 address the Court 

, your 

1 

15 1 

Honor? 





1G | 

1 

I 

1 

THE 

COURT: 

Yes. 


i 

17 I 


MR. 

ANDREWS: 

Your Honor, I wantod to 

make per- 


fectly clear to the Court that nv opposition yesterday to 


an instruction regarding the problem that we spent so much 


time on yesterday, Mr. Nohl's rebuttal summation remarks. 


my opposition to that instruction which the Government first 

I 

\ 

suggested was based upon the fact that I did not :ant to , 

highlight the problem to the jury. j 

Of cours : that ground disappeared vher the jury 


wrote the note addressing itself to the question cf the 


SOUTHERN D ST ’' C T COURT REPORTERS U .S. COURT MOUSE 




cK 


/ 


1857a Colloquy 


73S2 


1 i. 

md:mg 2 

!! 

! 

2 ;• 

i 

Stein list cf 

I- 

3 

of stocks and 


I 

12 ;! 

ii 


19 

I 

20 
21 
22 

23 

24 
2f> 


Stein list of stocks and the request for the Stein list 
of stocks and the Lockwood hooks and journal. 

I 

That Trad? it quite clear they had zeroed right 

i 

i 

ir. on the point in their deliberations, end I wanted to 

i 

make the record Derfect.ly clear my opposition to an m- 

I 

struetion ir. withdrawn,and, indeed, I most strenuously 

I 

urge that the Court cive the instruction that all counsel 

i 

and the U. S.Attorney were able to work cut and. deliver 
to your Honor yesterday afternoon. I think it is possibly 
the only way to salvage this situation that arose 

i 

Thank you. 

Kd. HIGGIIIS: Kay I be heard briefly? ‘ 

i 

THE COURT: Yes. 

MR. KIGGIKS: Everyone fully appreciates Mur. 

I 

Andrews’ position, everyone appreciates your Honor's posi¬ 
tion. I err. sure I .?n speaking for everyone here if there 
ver~ any names or invectives vend that should not have 
been, everyone apolobiter, eor r.hat. 

I knov; the issue was a rather strong ore and 
a rather inflammatory one and people may have made state¬ 
ments they r.ov regret . 

I know rveolf personally, your Honor, that I 
v\tnr sod on revere.} c'-easier. ?• yesterday ape.logice being 
made between rurtiar. during the recess. 


-n.Turns ni-.T IICT coon' wrP QRrcns u.S. COUHTmOIE 
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I think really, your Honor, everyone here is 


i' attenuating to correct v/hat we feel in good faith is something 

I: 

;l that could prevent justice from being dene. 

II 

I think, your Honor, that along with Mr. Andrews' 
problems, all the other parties feel very strong about 

|j 

j; 

this in that that particular argument, if the jury should 

follow it, fends to corroborate Mr. Stein on a fairly crit- 

i: 

icnl point and we are naturally very sensitive to any cor- 

[» 

j! roboration of Mr. Stein, particularly on his credibility. 

|! 

THE COURT: I don't follow that* How does it 

i 

corroborate Mr. Stein? 

It 

MM.HIGGINS: If the jury follows Mr. V/chl’s 

Ij position, namely, that, there was a relationship, possibly 

jt , 

a criminal relationship, betven Mo&srs. Wax and Levir.e in 

il 

ji 

i! other stocks, that corroborates Mr. Stein. 

II 

|» 

,1 

If there is crr.okc, there rust bn fire. If he 

•i 

has been doing other things, other stocks, with Wa:; and 
; Levine, well. then he just did not use them in an isolated 

li event; thnv wore rot dunes. 

|. 

I will let Mr. Andrews speak. 

MG. MNPRF'- S: Perhaps on thutpnir f 7. can be 

I, 

i t'" ; helpful because it is closer to my clicn.-s. The problem 
is, are wo brought o. . curing trial, of course, tnr.ro war, a 
; relationship—i.c. Mr. Stein had an account at Lockwood and 


{((■Mil. ■ 
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many, many trader, through his account took, place. That 
was never disputed. 

In fact, it is conceded. 

You wi.’ 1 remember perhaps the witness Cchart 
who testified there was an account, to my questions, and 
it was a good account and that there were trades and Stein 
always paid on time and delivered stock on time. 

The problem is rot that. The problem j.r that 
I believe Mr. Kohl's remarks, v;hich wc discussed at length, 
and I think there is agreement between myself and Mr. Wohl, 


Mr. Wohl*s remarks to indicate that there were trans¬ 

actions like Storn-Kerholi which took place between Mr. 

Stein and Lockwood, Levine and War. Like in the sense 
of the proportion of Stern-Haskell. 

The fact cf the matter is there never was any¬ 
thing like Storn-Haskoll. There were isolated trades of. 
various stocks, but just m’*. r.tein*s own position, which 
would have been negligible wit!' respect to the entire issue 
ir. a giver, stock. 

There never war a .situation v;horo Lockwood 
traded 90’, of the stock in v;hich Mr. Stein bad such a large 
position. Mover anything like that. 

t ;;e £•• r ir, a-'d what I think Mr. Kohl fears, 

and v.’hat I clearly fen- in that the jury will infer there 


soothers o ,c t *ict ccunpjp p orTE.R5 u.s. courthouse 
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were many transaction*: like Stern-Haskeil between Mr. Stein 
and Lcckwood 4 Company, and there never was anything like 


T r> my station I said you will find, if you 

i! 

it 

look, and t.n.ere is no evidence, that there was ever anythii 
l.\kc Stern-Ha shell, no prior similar act like this one, and 
that is in fact the truth. Judge. 


9 

i 

10 
11 

!| 

,1 

12 I, 

13 


T. think the Government agrees that that is in 
fact the truth. 

There v.rro trades, and that’s al?. there were. 
That’s what !'r. llr.gg' ir 's was talking about. 

HP. -:iGG TV -: The noint X am trying to gat across 


!' T . 

"7 ft i n 

“ j ^ 

HP. 

HIOGT'-’- 

'•■.'ns 

the otr 

Qr 

soil.It 


16 i, 

17 

I 

18 

19 j 

i 

It 

20 
21 

l 

22 

I* 

23 

21 


?.s cop??"rt*.?T3 o^r* r *T d f** 7 on o z\ n*Li^ if 1^ it cm?^ lou . r i 

i 

potential for a spillover effect in that if Stein is tellii 
'■ the truth as against IVcsrs. Ware and Levine, then probably 


he is tell V* CJ t/l Q truth in the bite of stories be has told 
about everyone cine. 

Kcrurally •; > ore apprehensive .about that. We 

li 

don’t wart Mv. Stein be believed or. anything. That is 
, why vf> suggest in good faith, your Honor, perhaps to give 
that supplemental cb.rgo. 

Tilt CCUG.T: I will review the record again with 
.respect to Irh't. 

I 

MG.HIGGINS• Thank you, vour Honor. 

'Recess,' 


l 
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(In open court, jury not present) 
fTire noted : 11:35 a .n.) 

I 

TUI:'. COURT: During the last hour and 15 minutes 

i 

i 

J. have reviewed what transpired yesterday with regard to 
this matter and at this time would like to clarify the i 

record with respect to certai. i matters. ' 

i 

First of all, therecord is clear that luring i 

Mr. VJohl's summation to the jury he saLd, in substance, 
to the jury, that there was in the record other evidence 
which showed that Mr. Wax and Mr. Levine had engaged in 
similar tra:.::actions with Sidney Stein— that is, similar 1 j 
frauds. | 

SI i 

the record is also clear that ho made that state¬ 
ment in rebuttal to -a statement made by Mr. Andrews, which 
was that the Government had net, as la the case of four 
other defendants, off-red to rrave any prior similar act 


is 

• i 

ccrdact on the. oart < 

19 ; 

only transaction of 

20 

Levine and V'ax had b 

21 

• 

evidence of ar.v ofche 

rc 

ro 

Lcvir.e. 

23 ; 

Do you ha' 

?A ' 

t’’r remark mace by M 

25 j 

• j 

> Paura) 

• 

■) • T H r RN C 


art portion T asked you to mark, 
iud rowa yesterday? 
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1 

r 

ii 

aiding 7 

2 

•i 

t 

M 

THE COURT 

3 

• l 

discur.sion Mr. Andrei 

4 


"May I ob 

5 

j. 

ii 

i 

Wohl nade the stater 

6 

ji 

of any prior dealing 

7 

.I 

•1 

'i 

Nov/, what 

8 

l t 

1. 

whether in view of t! 

9 

i 

i! 

tioral instruction v.\ 

10 

1 

it is now yotir posit; 

11 

il 

'! 

Ij 

der.ee of ary prior t 

12 

U 

which could have pre 

13 


as contained in Cove: 

14 

| 

Mr.. V.’OilL: 

15 

ij 

THE COURT 

16 

• 

question and answer? 

17 


(Uncord r 

18 

>i 

<i 

TUK COUR' 7 

19 

,1 

that, as you hnow, v 

20 


menfc's Exhibi t fOC 

21 

!1 

you. recall th .t? 

22 

1 

ITT V.'OHT: 

23 

,1 

‘T'JIE COUR r " 

21 


that booh up before- 

2 '. 


'.s 7. saw: 


T I'E COURT : That I am ccttiry at Mr. Vfehl , is 


Ye'T your Honor. 
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specifically, but everybody else remembers it, so that is 
the fact, including yourself, apparently. 

Mi;. WOHL: That's right, your Honor. 

T.iL COUTf: New, the question is whether it is 
now your statement that there is no evidence in that ex¬ 
hibit, Government's Exhibit 500, having to do with other 
transactions between Sidney Stein and Lockwood other than 
Stern-Haskell which could oroporly be characterized by the 


19 

|| 

Government an a fr 

11 

i: 

1* 

It was 

12 

ii 

was that boo!', cent 

13 

*i 

cording to k.i ** own 

14 

it 

i* 

lent transactions. 

15 

i* 

t hr ouch Lock’.cod. 

16 


That wc 

’7 


this whole discuss 

18 

i 

i 

MP. WOH 

19 

i 

Maybe I 

20 

i 

ji 

TUL CO'J 

21 

'! 

such evidence? 

22 

!| 

i| 

,i 

Mil. WOH 

23 

i' 

book rhows that Lo 

24 

I 

Mr. stein ir.-vioate. 


Mil. WOHL* Mo. at I air. saving is that the 


in manipulating the '•arhoh on. The book shown that. 
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What I am also saying, however, is that it is 
my position that just the book, without anything more, would 
not show that Mr. Levine and Mr. Wax were engaged in a fraud. 

THS COURT• That is what you said to the jury, 
if you read over your remarks. 

MR. WOHL: I have read over my statement, and 
the primary thrust of ny intended response vvs to Mr. 

Andrews' statement that the evidence shows that the only 
relationship here between Stein and Levine was the Stern- 
Haskell transaction and the Blank transaction, and I think 
that the blotter, Exhibit 5C7 tends to show the contrary 
on that score. 

Eua I thin’: that to the extent that I suggested 
to the jurv that the blotter shows that Mr. Levins and Wax 
were engaged in these additicna). frauds that than would not 
be supported in the case of that particular blotter. - - j 





18 

L 

J. think the 

Government 

has evidence, as Mr. 

19 

i t 

Androws. 

or certainly 

his clients 

may know, since they 

20 

, were the 

subject of o’ 


v : .g->tion ir. .another case 

21 

4 called E 

astern rivers:. 

c ied, that 

Mr. .3 ti liman and Mr. Kaye 


22 

23 

24 

25 


testified about — rcr T-’inlv Mr. Stillman t2ra;iftcl about -— 
fhet the Government v a~ evidence of ether frauds concernmg 
Mr. Levir.o and Mr. V.~". but that was not 

TUB COURT; That is what I an getting at. I am 


«E «■». 1 


t icr court r'c;>oqf£N'., u s. couejhouse 

, V . ' ’.Sl'l, 
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I 

getting at that because your statement to the jury was 

l 

they could lock at that and see Lhat they were involved in 
other frauds. J 

What I am getting at is whether your statement t 
is based on fact or fiction. { 

Now, which is it? ' ! 

MR. WCHL: Your Honor, it certainly wasn't based 
on fiction, I don't think,in that it clearly established, j 
the blotter itself clearly established that Mr. Levine was 
trading the stocks that Mr. Stein was cross-examined about, 
and some oC the stocks Mr. Kaye was cross-examined about. 

In addition, the Government— it was not a cor- , 



20 |i 



rect statement, and I was rebutting the statement by Mr. 
Andrews, that the Government, in effect, had no other evi¬ 
dence of relationships between Mr. Stein and those defend¬ 


ants . 


It seemed to me ho was saying there wasn't any 
relationship between Stein end those defendants other 

than the blank and Sr.orn-Haskell transaction. 

I was also rebutting tnnt statement. 

To the extent that I said there were other 
frauds, I was ref err:, ^g to evidence t ; 'e Government does have 
well, I wasn't referring specifically to other evidence the 
Government has, but I am saying nov; the Government dots have 
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other evidence, but it isn't contained in the Lockwood, 
blotter. 

I TilJ COURT: It is not? 

1 

i | 

MR. WOHL: No. Some of it is contained in Ex¬ 
hibit 75, which at the time I gave my summation I thought 
was in evidence in its entirety, which subsequently I 
learned was not in evidence in its entirety, but only as 
to entries on Sterr.-Kaskoll. 

That group of exhibits which contains the stocks 
traded by Mr. Wax shows that ho was also participating in 
trades with his customers in some of these stocks, and in 
particular Eastern Diversified. 

TED COURT: Do you have that exhibit? 

MR. WOHL: Yes, your Honor. 

(Document handed to the Court) 

TEE COURT: This entire folder is Exhibit 75? 

MR. WOHL: Exhibits 75 and 76 are there, your 
Honor. The large sheets are Exhibit 75. 

T !K COURT: And you say they show trades between 


22 


Wav. or involving Wax o" r i this Eastern Diversified? 


MR. WOHL: Yes. 


23 ;; 

li 


THU COURT: h-'d vou sav the Government has evi¬ 


dence of f cm: .'u.lent —tivity in connection with that stock? 
MR. WOHL: That is correct, /our Honor. 


* OUTHCflh D'ST ICT COURT REPORTERS U.S. COURTHOUSE 
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TIL COURT: Has that been taken up with the 


defendants? 

MR. WCHb: They have been asked to testify 

concerning that at tb S’-C- They ha.ve, if 1 am not mis waken, 
both of them have taken the Fifth Amendment. 

THU COURT: They have already? 

MR. WOHL: They have both asserted the Fifth 


Amendment. 


THT COURT: Ir» other words, they were called 


down to the SEC to testify about Eastern Diversified? 


Mecjleo. 


!■*?. '.70 HL: Yes, end it was formerly called Atlas 
7t was the same stock. Eastern Diversified was 


a name chance from Atlas Mogleo. 


gat ion' 


TIE COURT: What is the status of that ir.vesti- 


WOKE: That.is still a pending investigation. 


18 |i Frankly, v/e were waiting to see whit cane out of this case. 

19 'i At the time tmat they wro asked to testify in this case 

ij 

20 |! both defend a jt-s Wa:: and Levine were also asked to testify 

i 

I 

21 about Eastern Diversified, and they both took the rifth 


I' 


il 

23 


Amendment on that. 


TEE COURT: Is there any other evidence of fraud¬ 
ulent acti’itv bv Vv/ and Levin a that the Government knows 

I 

about? ' 


SOUTHfRN Ct«T »ICT COURT fEPOR. tns 'J-S. COURTHOUSE 
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i 

I 

MR. WOtIL: In addition, your Horor, there had 

i 

been prior administrative disciplinary actions before the [ 

t 

SEC concerning Mr. and Mr. I.evino, and although I don’t | 

t 

have an exact recall of everything that occurred in those, j 
my understanding is that they were suspended from the securi-j 
tics industry as a result, of violations of the Securities I 


THE COURT: 


When was that? 


M.R. WOHL: That occurred, if I an not mistaken— 

11 < : 

i excuse me a moment, ycur Honor — my understanding, your 

12 1 

i Honor, and I just don’t have the record of chat right here, 

13 

'j is that the activities occurred during the l‘'60s and that 

• i, 

14 

an appeal was rinally determined in approximately 1970. 

MR. ANDREWS: I can advise the Court with speci- 
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period of April 4, 5969, to June 30, 1969, the exhibit shows 


that during that period of approximately tnree months the 

j 

blotter shows— this is Exhibit 500— that in Allan Elec- 

» 

i 

troni.cs,Lockwood bought 4300 shares and sold 500. 

That as to 1-eta Orthodontists, and this is a 
summary I am going by right now— that they bought 2SQC and j 


sold 2300. 


2400, 


As to liQugc.rie Watches they bought 500 and sold 


As to Cadillac Knitting Mills they bought 200 


and sold 900. 


,\s to Calculator Computer they bought 6C00 a7;c 


sold 11,000. 


19,200. 


sold 1600. 


As to David Auld they bought 13,600 and sold 


As to General Auto Parts they boucht 3800 and 


As to House of Knitting they bought 13000 and 


sold 11,200. 


As to Fallon Smith, also known as Imperial, 


they bought 2000 and sold 1900. 


sold 1200. 


As to Lanai Electronics they bought 9000 and 


As to T.oric thev boucht 4200 and sold 620C. 


SOuTwrRN DiaT dCT COURT REPORTERS U S COURTHOUSE 
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As to Viking Gc-neral they bought 3500 and sold 


i! 5400. 


I read House of Knitting, your Honor, because it 
is not listed in the transcript here but after I gave my 
summation the Court Reporters indicated I was going so fast 
at that point that they thoucht that I had mentioned one 
or two stocks that they didn't get. 

It is my recollection that I did mention House 
of Knotting nr. well, ~.o I am including that one. 

All of those stocks had been mentioned in the 


record as 

stocks 

that Mr. 

instances 

stocks 

that Mr. 

of Sidney 

Stein. 



Mr. Kravetz was cross-examined on the. idea that 
he was a participant with Mr. Stein and had been trading 
sore stocks, and I believe that he mentioned Kougerie Wrist- 
watcher . 

T!'L COURT: Is it vo>-r contention that with 
respect to these etec/.s and Sidney S 4 -.eir. there was fraudu¬ 
lent activity? 

MU. K)HL: Very definitely. it vo-’lrt be our 
contention chat these vs re stocks which were manipulated 
stocks, and I think >• ■.* Stein so testified, and I think 
Mr. Kravetz, to uie cx f ent he referred to them, so testified. 


I 

r 


so'.'thfrn :'•*>! 4»ct count m m $. courthouse 
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In addition, some oi these stocks - - are stocks 
that have been the result cf other indictments or other 
SI'C investigations of one kind or another. 

But I think there was evidence in the record that 
these were stocks as to which there was fraudulent market 


activity 


TUC COURT: You say some of them have resulted 


in indictments? 

f-'.R. WOW,: I believe so, your Honor. I believe 
that the Lanai case, which I was not ir.volvedin, and I don't 

I 

know the details of if, but it is my understanding that 
there was an indictment in that case. 

THU COURT: But in any event those are stocks which 

I 

Sidney Stein listed the stocks as having been manipulated 

i 

by him and which are reflected on Chester's 3 and H, is 
ohat it? 


MR. WOHL: That is cor rear., your Honor. That 


.is correct. 


THE COURT: And he v;as asked about it on cross - 


examination, is that it? 


22 ij 


UR. WOHL: Absolutely, your Honor. And the 
Government'sposition - certainly as I conceived it at the 
time of my summation vas that the jury would be entitled 
to make an inference from the fact that virtually all of the 


tirt.t ns r-is: iict rocor Mr • rr«i c . u s. courthouse 
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stocks that Stein testified about and that Kaye testified 
about are stocks that you find Mr. Levine trading in. j 

i 

THE COURT: Now you seem to be back to your ori- I 

I 

cmai position, that the jury could infer from that that 

I 

contrary to what Mr. Andrews had asserted, there was evi¬ 
dence from which they could find that he dealt with Sidney } 

Stein in other fraudulent transactions. _ 

■ • • 

MR. *70KL: I am saying there was evidr.ece, but 
I am also saying that the instruction that all counsel ■ 

l 

have agreed on is correct in that there was such evidence, 1 
but it wasn * t really established at the tri?U.. So what I 
am saying is th.^t my argument was an argument that was made 
rn good faith, and that it was based on information that I 
we had, but I am also saying that this was not something 
that was really established at the trial. 

THU COURT: That's what I was getting at, be¬ 
cause yourecall yesterday I said that it was Mr. Andrews 
who first represented to the jury the Government had no 
such information, whereas he knew a matter of fact that 
they did-- that is, that they had information from which 

i 

it could bo inferred that Levine and Lockwood were involved 
in other fraudulent transactions with Sidney Stein. 

Do you cmanber that? 

MR. W9KL: That is correct, your Honor. 


UTML’ftN : #I~T cr>u» r Ql H )KT I*NS. 0 S. COURT Mr. JSC 
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I 

I 

J1IL COURT: And I said that since Mr. Andrews had i 

t 

cprcsontsd the truth, as he knew it, to the jury, the i 

I 

Government and the right to bring to the jury's attention 

i 

that that v.-as an incorrect statement, based on evidence which' 

i 

the Government had ar.d which was in the record. 

Do you recall that? ' 

I 

MR. WOHL: Yes. 

THE COURT: What are veu saying - that you have 

the evidence but ii wasn't established? 13 that the meaning 
of this request for an additional instruction, that you 

t 

have the evidence but it was not established? 

I 

MR. WOIIL: Let's put it this way. That is why 

i 

the Covernmenfc agrees to the instruction. I think it is 
clear— wo can't say exactly that to the jury because then 
it would not have any curing effect on them to the extent 
that the Court feels that something has occurred which 
should be cured. ! 

The reason that I feel it is proper for the 

» 

Government to agree to that instructionis because, as I see i 
it, we had the evidence, certainly the Government had the i 
evidence, but it wasn’t established in the record except to j 
the extent t-ho jury would just want to infer there was this I 
lir^ of afockr, and ’'••re you find Mr.Levine trading this listi 
of stocks. 

.OUT HfSN »IS1 RICT COLR’ Rt PORTERS. U.S. COURT MOUSE 
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Tin; COURT: That's why I am asking you, whether 

i| that is the sum and substance of this additional instruction 
h ■ 

to the jury, that the Government had the evidence of other 

ii : 

i:i fraudulent dealings /rut did not. undertake to establish it? 

•i 

MR. WOII.L: That is correct,your Honor. 


THE COURT: That is the sum and substance of this 


instruction? 


MR. WOHL: 7 think that is the underlying as- 

!' sumption of +-he instruction, that ir. correct, your Honor. 

i 

; I 

]! I thin': we don't put it exactly that way, because I think 

I* 

I 

all sounso-~ 

THU COURT: That is what 7 am trying to get at, 

i 

' is what I voe.ld be telling the 'jury. I don’t pronose to 

I; • 

;! tell the jury anything that is not true. So that is whrt. 
lj we are trying to get straight now. 

I. 

* MR. WOHL: T. think the sun: and substance of the 

;i 

instruction is that. Mo. 1, the Government egress that in 
ji this trial we have not established that they engaged in other 

ji crimes other than tho Starn-Haskeil thing.^7 

: 

That, Mo. 2, the Government does not ask the 

I' 

; jury to find them guiJ ;v in thi^ case based or. anv assumption 

i! 

i 

or impression that thev did cerr.nit other crimes,and, there¬ 
fore, the instruction -ays the Government does not contend 
1 here that they committee’ other crimes. 
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J think that as entirely accurate. j 

1 think that the instruction also states that 

I 

the argument that I made was based on a good faith misunder- j 
st.andirg among counsel, and what that refers to is my belief j 

I 

at the time 7. made the argument that the blotter was in evi- ; 
der.ee, and, therefore, the jury was entitled to look at 

i 

the fact that Mr. Levine war. trading these stocks, and it 
was my believ at that time, also, that Exhibit 75 was in 
evidence,and, therefor, the jury was entitled to look at 
that and s no that the stocks that had been mentioned by 
Mr.Kaye ard .'!r. Stein were stocks that Mr. Wex was dealing 
in. 

I 

It seems, however, that as to the blotter I am , 

convinced that there was a true good-faith misunderstanding : 

on that, that a number of the defense lawyers were under ; 

the impression that that was net in evidence in its entirety. 

It vas nv impression that it was based upon the fact that 

nothing was masked out or anything. 

I'.'ll COURT: That is a separate point from which 1 

you had any basis for saying that there were other fraudulent ! 

I 

transactions between Mr. Stem and Lockwood, v’bic.'i we have 

i 

I 

just none over. I know now that there was some misunder¬ 
standing about v.'heth~“' Government Exhibit 590 was in evi¬ 
dence in its entirety. 
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What I am getting at is whether there is any 
basis in fact that the Government, had evidence of fraudulent 
activities between Mr. Stein and Lockwood because, as I 
have raid, that was ny distinct understanding as to what the 
true facts were. 

MR. v.’OHL: V.'hat I am saying is I do believe X had 
a basis for the statement I made. Mhat I cm also saying, 
however, is that it was not established at the trial. 


more then. 


Tic COURT: All right, let's go over it onco 


It is your contention that the Government has 


evidence of other fraudulent transactions involving Mr. 

Stein and Levine and V:ax,but you did not undertake to estab¬ 
lish it on this trial, is that it? 

MR. WOH T .: That is correct, your Honor. And 
also Mr. Kayo and Mr. Levine and Mr. Wax, which was I think 
included in the argument made by Mr. Andrews and in my rebut¬ 
ting that argument. 

That is correct,yoer Honor. 

THE COURT: And r.o that this requested additional 
ire*ruction is to so advise the jury, is tha; it? 

MR. V?OHL: That ip correct, your Honor. 

THL COURT: All right. 

Mr. Andre•/' 
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AND REV.'S: Just very briefly, your Honor; 


think you for hearing no. 

i 

I think-- ana I appreciate Mr. Wohl's reconsider¬ 
ation and his position and his obvious concern in the inter— j 
ests of justice, that justice be done in this trial. 

I do think, your Honor, that everything that's 

i 

been said until now presuDooses the existence of. sone.thing 

i 

that reallv is not so. 

* I 

i 

V?hat I said in my summation, which it was thought 

i 

by the Government for a tine opened the door to its remarks, 

i 

what I actually said war there '..us no evidence of prior 

I 

similar acts in this record, and indeed I say there is no 

i 

i 

evidence anywhere of prior similar acts, but that jlS beyond 

l 

the trial, without the scops of the trial, and the Govern¬ 
ment knows how to pursue if it believes in good faith there 

i 

have been other fraudulent, transactions. - 

' : ho uoint I made to the jury was there wore 

i 

no similar octs tc Stern-Haskell and the co-text in which 
that was said was the following: 

i 

There were no other deals in which Lockwood 

l 

i 

traded 90" of the stock, in which Lockwood became .he 

I 

I 

prime marketraker of aw stock ir. which Sidney Stein had 


ar. interest. 


THE COURT: Ir. that what you so id? 
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MR. ANDREWS: Yos, Ma'am. 

THE COURT: You will have to find that. I 


couldn’t find that. 

MR. ANDRE'/.'.': I am saving the clear thrust of 

| 

i 

what I said. j 

THE COUR": I am asking you now what you said. • 
And I said that I looked for it and I couldn’t, find that. 

MR. ANDREWS: I ...-.ought when I said similar j 

act I meant it in the rams sense that all of the other j 

stocks v/ere offered here. Diston was done identically. 
National Ventures, so-a of these others, were done identi- ; 

I 

caliy to the manner in which Storn-Haskell was done and as 
I understand it for ;r.c Government to prove against Mr. Wax ; 
and Levine a trior similar act, so as to negative mistake, 
ot cetera, the similar r:ct would have to have some relation- ’ 
ship or soma resemblance to what was dene in this case. 

And I say J :o your honor that there never wets ! 

1 

any other sock, any c'dncr deal, which was similar to this 

in any respect,. And " think the proof of it is what 

Mr. Wohl just told us, Judge. . 


With rosp-.ct. to some ochar stocks which Sidney 
Stein listed, having a /'otivo to do so, as fraudulent., 
merely because he tf: :• acted, and he told us he listed 
every single stock ho ever traded in as fraudulent, so as to 
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ji cot the benefit of the Government’s blanket immunity on 


those stocks 


10 : Is it fraudulent? There is no proof 


it is fraudulent. 

Any dealings Lockwood had in those shares were j 
minor Lockwood traded 531 stocks. The most they traded 
were negligibly small accommodation trades uo to 10 cr 12,900 
shares, which is by virtue cf the float in r> given stock. 


miniscule, 


Here in Stern-Haskeil they did 20% of the 


trading. That is what I meant by similar act. I think 

I! 

that is the way it came out. 


.’HE COURT: Let me ask you this then. It is 


your contention that the Government does not havd ar.v other 

j! 

evidence which shews any fraudulent, dealings in stock be¬ 
tween Wax and Levine and Sidney Stein? Is that your 


position? 


MR. ANDREWS: Absolutely correct, your Honor. 


i; It doesn't appear in this record except — 

ij 

jj 'h'lE COURT; No, I on not asking you— 

*- : R. AUORIk’S: — to go beyond the trial, I 

have interviewed ny clients at length. I haven't gone into 
;i detail in every cas;. but taking them at what thev toll 
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TilZ COUP.?: I am taking the Government's Exhibit 


500, which you say is not in evidence as to those other 


things -- 


Is it your position that the Government, Kr. 


Wohl, had no basis for his statement that they could look 
inthat book and find other fraudulent transactions? Is 
that your position? 

MR. ANDREWS: I must correct, your Honor, because 
of the fact it shows trades in stocks which Sidney Stein 
said were fraudulent stocks, but it doesn't show any kind 
of involvement to establish, even if Stein is rig at, that 
tbev were fraudulent. It dors show, and you heard tno 
numbers, miniscule kinds of trading rone as accommodations, 
not for Stein. 

t c?.n say if your Honor looked at Merrill Lvr.ch 
Fenner Piece s Smith's blotter, you would find the same 
stocks, many houses on the strait had some customers some¬ 
where who tcu~ , ht th-'.T 1 , and thc.t's alj. that blotter shows 
with respect to Wax ard Levine. 

A*- the one of the trial at the last sentence,we 
v.-era confrontc. 1 with the fact there vemall tnese others 
Mr. Wohl believed wer*‘ similar frauds, never having been 
e j yen warning wo vou have to explore each and every one 
during trial to show they were not frauds, c.rd if indeed 
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they were, they were done without the knowledge of Mr. Wax 
and Levine who nay have traded on an accoiomcdation basis 
the kind of numbers you just heard. 

They never traded anything like Stern-Haskell. 
They nevertraded 902, of the stock. 

THE COURT: You didn't say that to the jury. 

You are asking the jury to read all that into it. 

What the suggestion to the jury was, or. your 
part, was th^t there was no evidence, and the Government 
has no evidence, of any dealings between Levine and Wax 
end Stein which could be characterised as fraudulent. 

That was what you intended to say, isn't it, 
to the jury 0 

MR. ANDREWS: I think that goes too far. I 
think what I said to tho jury was, you will find no evi¬ 
dence of any prior similar act to Stern-Iiauksll. 

THE COURT: That nays any fraudulent act. 

MR. ANDREWS: I agree, ycur Ho.ncr. 

First of all, I don't agree Stem—Haskell was 
fraudulent with respect to ray clients, as the Government 
claims. 

TJiS COURT: An the Government claims. 

MR. ANDRE'.**!: As the Government claims, of 

course, but that's the very controversy. Even your honor 


^OiJfHCHN 0,S1 tiC" CCU*" REfOnTTfi', U.S. COCHT sPUSE 


t 



1882a 


Colloquy 


1 


8 


9 i. 


10 


11 


12 

I 

Ij 

13 ;! 

II 

a 

•! 

14 .1 


15 

If, 

17 

18 

19 

20 

;i 

21 

•i 

22 ii 

23 : 

[' 

24 i 


!l 


25 ' 


j.ooza LuxiuHujf 

' X ( 

md:mg 27 

will find if you will go to the record, and will go to 
the book, there were isolated trades in some of these 
stocks Stein says worn fraudulent., but you will ne’er find 
anything like Stern-Haskell in any sense of the word. 

And I used the word "similar" before everything 
I said. There is no question there was a relationship. 

I 

Stein was in and out of the place. He had an account in 
which he traded, and I brought that out on cross-examination. 

So clearlv what I was talking about was something 

I 

on all fours or reasonably close to all fours with Stern- , 

i 

Haskell wherein Lockv.’ood traced the majority of the stock. 

You have heard the numbers. Judge. Any activity 
involving Stein and Stern—Haskell or Stoin and Locxv.’ood, 
and he had none with Wax, but anything involving Lockwood was 
500 shares, 1CC0 shares, 6000, and usually they 
done for hit'.. Customers called to buy. So there 

hir 
mo; 

r ; 

3ir 

tl 
.is 

r iker . 

Yoesca, that's the sense I meant it in,and I 
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2 thought I had effectively distinguished that by having 

3 admitted there is no question there was a relationship, 

I 

4 ! Stein had an account. 

: | 

In all of these stocks that Stein mentioned, ry clients 
have never been questioned about Eastern Diversified and 

! 

8 T don't even think they took the Fifth Amendment there. 

i 

ij 

They may have in one instance— before the SEC, bit not 

the U. S. Attorney. Seme of these cases resulted in in— 

|l 

11 dietncrt.n and rv clients were never oven questioned. 

I! 

12 l! Th^v t^ad^d 13C0 chares. Judge, ~\C they were 

ij 

•a 

nevor even ervostionr.-i. 

. i! 

44 ij If you take the blotter alone, there is no e*i— 

15 !; donee of anv fraud or manipulation. If you take the biot- 

16 |« tor showinc these isolated little trades ard then you take 

j! 

17 | Sidney stein*c statement that the stocks involved in those 

18 j trades were fraudulent— and let's face it, vs know Sidney 

19 Stein and vv knew he h?s a reason to list as fraudulent 

20 I' evcr» stock he ever traded because he got immunity for 

11 J 

21 ^ — the overwhelmin' prejudice that cones to us from that 

22 *i whoa it is an area ro fraught with doubt and. speculation is 

j! 

23 'pMP COURT: It is vout position the Government 
34 had no evidence of o Vr fraudulent dealings. 

i, 

25 ■' ASDRSV.’i": Other than what we have heard :.n 
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this courtroom, yes, your Honor. 

THE COURT: All riqht. 

Th.-in it is your suggestion that Mr. Wohl intro- 
dreed into this case other fraudulent dealings for which 
there was r.o basis in fact, isn't that so? 

MR. ANDREWS: Yes. I think this further —. 

THE COURT: Let me ask you this then. How do 
you think this additional instruction will cure that? 

MR.ANDREWS: I don't know it can ever cure it, 
but I think it can remove from the jury the idea that if 
they had that book it would show other stocks in which 
Lockwood and Way traded 90, 8C, 70$ of the issue for Steir. 
which Stein now rays was fraudulent. 

THE COURT: Didn't I tell than yesterday that 
the lawyers have now agreed that thoi book is limited to 
data v;hich supports the charge which they now have. Govern¬ 
ment's Exhibit 670 and 671? Didn't I tell them that? 

MR.ANDREWS: Yes. 

THE COURT: And didn’t I tel?. then the list of 
stock which Sidney Stein testified about was not in evi¬ 
dence — 

.MR. ANDRCHF: Ycis. 
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THE COURT: So they don't have the book and the 
list of stock that Sidney Stein was asked nbaut, isn't that 
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MR. an DREWS: That is correct, your Honor. But 

whet they— 

THE COURT: How do you suggest that calling them 
in now is going to cure what you claim was a deliberate 
misrepresentation to the jury that stock involving fraudu¬ 
lent activity and Mr.Levins and Mr. V.'ax and Mr. Stair, were 
involved? 

MR. ANDREWS : Focause what they do have is 

Mr. Wchl's statement "that you will find other similar 
acts if you can look in those hooks, if you. look in those 
books. M 

New they have the Court, for some obviously 
technical rule which they do not understand, telling them 
they can't, look at the books,but they do have Mr. Wohl, a 
fine nan representing this Government, for whom this Court 
has great respect, standing before them, who they /.now 
would not lie to them, telling thorn if they look in the 
bcok they will find prior similar acts between Ste^n and 
Levine and Wax, which wo didn’t go info because we wanted 
you to concentrate on Rtern-I!askel).. 

THE COURT: This additional instruction tells 

them this-- and I an reading from the requested instruction 
now — it reads as follows — and I instruct you that you 
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l 

should entirely disregard Hr. Woh's comment because it has 


3 

not been established, and the Government does not contend, : 


^ !' 

that defendants Levine and Wax and Lockv/ood £. Company com- 


5 !' 

t 

mitted any criminal acts concerning any of those stocks 

• 

1 


6 ! 

ether than Stcrn-Kaskeil . ' 


7 ! 

i 

MR.ANDREWS: I think what it does, ycur Honor, 

1 


8 ;■ 
i. 

i! 

is it effectively removes from their minds any question 


9 

‘ 1 

f 

li 

that may exist by virtue of the statement that was made. 


10 ; 

and I rr.inht say it would be ny opinion if Hr. Wohl and I 


ii j. 

i’ 

hod had an ooportunity to confer before the summation, this 


12 

1 

| 

never would hive come, up, because J. believe even he recog- i 


13 ' 

• 

ni 7 .c.s the overwhelming prejudice. ; 


14 

(12:30 p.n.) ; 


15 , 

THIS CLERK: Your Honor , we have a verdict. , 

i 


1G '' 

► 

(Pause) ! 


17 

THE COURT: Mr. Reporter, do you want to read 1 


18 | 

the last senrorce cf Mr. Andrews. 


19 

(Record rend) • 


20 

THE COURT: Let the record reflect that at tint 


21 

point the jury returned a verdict in this case. 


22 

All right, do you want to bring in the jury. j 
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Defendants Wax and Levine's Requests to Charge 


REQUEST NO. 9 

Single or Multiple Conspiracies 

Count one of the indictment charges all the 
defendants named therein with participating in a single, 
overall conspiracy‘during the period beginning on or 
about the first day of August, 19 6 J and ending on or 
about July 18, 1969. It charges, in effect, that all 
the acts enumerated in that count were part of this single 
conspiracy and that the aims of this central consp.’..racy 
were the commission of crimes under the anti-fraud and 
registration provisions of the security laws. This is 
the only conspiracy with which the defendarts named in 
this count are charged, and, if yo’.’ do not believe tha^ 
the evidence has established beyond a reasonable doubt the 
existence of this conspiracy, you must find each defendant 
innocent on this count. 

In analyzing the evidence, you must determine 
whether there was a sinqle continuing overall conspiracy 
'or separate independant conspiracies with separate and 
distinct groups involved, with no overall central puroose. 
If you find separate conspiracies and that some of the 
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REQUEST NO. 9 (continued) 

defendants belonged to one and not to the other, then 
there would be r.o proof of the single conspiracy charged 
in the indictment; and in that case, you must return a 
verdict of not guilty as to all of the defendants under 
the conspiracy count. 
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Requests to Charge 


REQUEST NO. 10 

General Purpose of tne Registration 
Requirements in the Securities Act 
and the Various Exemptions _ 

You have just heard me refer to the Securities 
Act of 1933, 15 U.S.C.A. §77a et seq., which has also 
been mentioned several times by counsel during the course 
of this trial. Before I read to you the specific language 
in the Act with which we are concerned, I shall tell you 
a little about the purpose of the registration require¬ 
ments and various exemptions, including the Regulation 
"A" exemption so that the provisions of the Act will be 
more meaningful to you. 

When a person decides to buy a security, he is 
in effect purchasing a share of a business enterprise. 

He is not buying a commodity, such as a household appli¬ 
ance or produce which he intends to use or consume himself. 
The value of such personal or household articles is fre¬ 
quently not great and can be judged fairly easily by per¬ 
sonal inspection. Furthermore, a person does not buy such 
a household commodity i:i the hopes of making a profit on 
the transaction. On the other hand, when a person buys 
a share of stock in a corporation, profit is usually his only 
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REQUEST NO. 10 (continued) 

motive. Either he gambles on making a quick profit 
on a jump in the market price of the stock, or he has 
a desire to share in what he hopes will be the long- 
range growth in the corporation's business. In either 
case, the purchaser of stock, as a part-owner of a 
business, shares in the risk >i business failure as 
well as in the possibility of profit. 

A person interested in making an investment 
in corporate securities obviously must determine the 
possible return on his investment differently from how 
he would evalute a new car, a household appliance or 
a head of lettuce. If the corporation is a large one 
and his investment is small, it is frequently imprac 
tical for him to inspect the corporate business or 
form a first-hand impression of the corporate officers 
He must rely upon other sources for information about 
the company, its prospects and products, its present 
financial condition and planned expansions, its 
management and the terms of the company's securities. 

In the Securities Act of 1933, 15 U.S.C.A. 
§77a et seq., Congress has enacted laws to assure in¬ 
vestors that such information will be both easily 
available and reliable- Those laws require that cor¬ 
porations planning to make large offerings of their 
securities to the general public file a detailed 
registration statement fully disclosing the material 
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REQUEST NZ> . IQ (continued) 

facts relating to the company's properties, business, 
management, principal stockholders, financial condition 
and amounts and types of securities outstanding, sup¬ 
ported by appropriate financial statements which have 
been audited andproperly certified by accountants. Of 
course, each small investor in a corporate issue of 
stock is not required to examine the registration 
statement, which is a long and very detailed document, 
nor need the corporation make sure each investor has 
seen it. But the filing of a registration statement 
wi_i the SEC does make certain that such information 
is available to any investor who cares to make use of 
it at the SEC office in Washington, D. C. in appraising 
the merits of the securities offered for sale. 

To assure that certain minimum information 
about the security is directly in the investor's pos¬ 
session, the Act also requires that a prospectus, which 
is part of the registration statement and which sets 
forth the basic nature of the security and its terms, 
be put in the hands of the investor by the issuer or 
underwriter of a new security offering by the time he 
receives hia security or any sales literature about it. 
Again, the investor does not have to read the pros¬ 
pectus or save it. The purpose of the act is simply 
to assure investors an easily available source of infor- 
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REQUEST NO. 10 (continued) 

mation about the security. Typically, sales of new 
securities are made on the basis of a telephone call 
between an employee of the stock broker acting as 
underwriter and the retail customer followed by a 
letter confirming his order and enclosing a bill and 
the prospectus. Consequently, it is often true that 
the first time a purchaser sees the prospectus is whtn 
he is asked to pay for the security he has purchased. 

Congress also recognized that the prepara¬ 
tion and filing of a registration statement with the 
SEC in Washington, D. C. could be a long, difficult 
and expensive task, requiring sometimes months of 
work and ir.any thousands of dollars and that these re¬ 
quirements might not be practical in the case of small 
business or corporations or those just being formed 
and not yet actively in business. In cases where the 
proposed public offering was relatively small, the 
expenses and the delays of a full registration state¬ 
ment could make it impractical for such new, small 
corporations even to offer their stock for sale to the 
public. In an attempt to solve that problem, Congress 
authorized the SEC to devise a plan under which a pub¬ 
lic issue of not over $500,000 could be made without 
requiring the corporation to file a full registration 
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statement. Under the so-called Regulation "A" exem¬ 
ption, the SEC accomplished this by permitting a busi¬ 
ness to make a public offering of less than $500,000 
without filing a registration statement, so long as 
it filed with the SEC a simpler and more easily pre¬ 
pared statement of its affairs, known as an "offering 
circular." The offering circular contains some of the 
basic information that would be contained in a regis¬ 
tration statement. The theory of this requirement in 
Regulation "A" is that the prospective investor will 
have the opportunity, if he cares to act upon it, of 
having available to him the basic financial informa¬ 
tion and a statement about the company's plans, manage¬ 
ment and operations. 

You will notice, however, that the general 
purpose of the requirements of either a registration state¬ 
ment or an offering circular is to provide the public with 
access to appropriate information only about certain kinds 
of transactions. There are three circumstances which must 
be present before one has to worry about satisfying the 
requirements of the laws relating to registration state¬ 
ments or offering circulars. First, the subject of the 
sale must be a corporate "security" as that word is defined 
in the law. Second, the offer of that security must be 
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REQUEST NO. 10 (continued) 

made to the general public at large. Third, the public 
offering of the security must be by the issuing corpora¬ 
tion or an underwriter or dealer acting on its behalf. 
Congress did not impose the registration requirements in 
situations where any one of these three elements is not 
present. 

Finally, even though a security is involved and 
it is being offered to the general public, the registration 
or offering circular requirements do not apply unless the 
sale is by the issuing corporation, or by an underwriter 
or dealer who had purchased the stock from that corporation 
with the understanding that it would be resold to the 
general public. Thus, even a large shareholder in the 
company, provided he does not control the corporation, who 
did not purchase his stock with a view towards distribu¬ 
tion to the general public, might sell his own stock to 
the general without filing a registration statement or 
using an offering circular. Even a person in control of the 
issuing corporation may also, under certain circumstances, 
sell without registration. For example: 

(a) where the controlling person is 
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REQUEST NO. 10 (continued) 

himself not an underwriter and sells his 
securities directly without an underwriter 
to investors who cannot themselves be con- 

» 

sidered underwriters because of the small 
size of their purchase; or 

(b) where the controlling person makes 
sales of not more than one per cent of the 
stock outstanding in any six month period; 
or, finally, 

(c) where the controlling person ceases 
to be a controlling person, he can then 
sell without registration provided his ori¬ 
ginal purchase was not made with a view to 
later distribution. 

Of course, persons not in control and not under¬ 
writers may nevertheless hold large and valuable blocks 
of stock and they are free to sell their securities to the 

public in any manner without registration. 

•• 

Each of these elements—the existence of a 
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REQUEST NO. 10 (continued) 

"security", the public nature of the offering, and the 
role of the person making the sale as acting on behalf 
of the issuer in the public offering presents difficult 
questions of law when applied to the case before you, 
and I shall have more detailed comments to make about each 
of them later in my charge. I think, however, that what 
I have said so far may be enough to make more meaningful 
the statute which I shall now read to you. 

Securities Act of 1933, Rule 154; 1 
Loss, Securities Regulation 178-351, 455- 
715 (2d ed. 1961). 
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REQUEST NO. 11 


Registration Provision s 


The relevant parts of the statute read as follows: 

,Portions of the text of Section 5 of the Securities Act 
of 1933, 15 O.S.C.A. S77e should be read to jury] 

The statute also provides that the following three 
types of transactions are exempted from the requirements of 
registration" 

"4(1) [First,] Transactions by any 
person other than an issuer, underwriter, or 
dealer; [second,] transactions by an issuer 
not involving any public offering; or [third,] 
transactions by a dealer (including an under¬ 
writer no longer acting as an underwriter in 
respect of the security involved in such 
transaction ). * * *” 

This third exemption is available to dealers so 
long as the~transaction takes place after 40 days, and 
some cases 90 days, from the first date upon which the 
security was offered to the public, and so long as the 
transaction .does not constitute any part of an unsold 

allotment of securities by the issuer or by or through , 

» 

an underwriter. 

Brenner, Selected Jury Instruction Forms in 
a_n SBC Criminal Cas<^41F.R.D. U.S.C.A S 77d; 
l^Loss^Securities^Regulation 256-59 (2d ed. 1961) 


* 
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1898a Requests to Charge 
REQUEST NO. 13 

Definition — "Issuer," "Underwriter," 

_ and "Dealer _ 

The "issuer" of the securities in this case is, 
of course, Stern-Haskell, Inc. and not any of the defendants 
before you or anyone else associated with it. The regis 
tration requirements may be applicable not only to sales 
made directly by the issuer, Stern-Haskell, Inc., but 
also by its underwriters or dealers. These two classes 
of persons are very carefully defined oy the Act. Whether 
or not a particular person was or was not an underwriter 
or dealer depends on the actual circumstances of the case 
and not on the formalities of any title he may or may not 
have assumed. Under the Act, an "underwriter" is someone 
who purchased securities from Stern-Haskell, Inc. or a 
controlling person of that Company with a view to distri¬ 
bution of those securities, or someone who offered or 
sold securities for Stern-Haskell, Inc. or who partici¬ 
pated directly or indirectly in any undertaking to distri¬ 
bute the securities of that Company, or someone who parti¬ 
cipated, directly or indirectly in the underwriting of 
any such undertaking. In order to be classified as an 
underwriter with respect to the common stock of Stern- 
Haskell, Inc. acquired by him, the person must have 


s 
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» 

REQUEST NO. 13 ( continued) 

• 

purchased them for he purpose of distributing them to 
the public. If he acquired shares for other reasons, 
such as investment or speculation for profit, without the 
intent of making a public distribution of them, then he is 
not an underwriter and the requirements of an offering 
circular or registration statement do not apply to him if 
he later decides to sell the common stock of Stern-Haskell, 
Inc. securities, even though his later sale may be, in 
fact, a public distribution. You must therefore focus 
your attention on the purpose for which the person acquired 
the stock—whether for public distribution or for other 
reasons—in deciding whether he is an underwriter and thus 
subject to the Act's requirements. Of course, a person 
may acquire the common stock of Stern-Haskell, Inc. at 
different times for different purposes. A person may thus 
be an underwriter as to certain securities of Stern-Haskell, 
Inc. but not as to others, and he need not necessarily 

be a professional stockbroker. 

The reason these definitions are so important 
to your deliberations with respect to the registration 
provisions is that unless you find that a particular 
sale of the common stock of Stern-Haskell, Inc. was made 
either by the issuer (that is to say Stern-Haskell, Inc.) 

or an underwriter, then the registration provisions of the 

/ 

/ • 


Act do not apply^ 
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REQUEST NO. 14 


Private Transaction Exemption 
Applies to both "Issuers" and 
"Underwriters"_ 


If you find that a sale was made of the common 

y 

stock of Stern-Haskell, Inc. by the issuer, or someone 
then acting as an underwriter for the issuer, or as a dealer, 
you must then decide whether the sale was actually part of 
a distribution to the general public or was, rather, a 
private transaction with the particular investor "not 
involving any public offering." You will recall wnen I 
read Section 4 of the Act, 15 U.S.C.A. §77d, to you that 
the statute simply exempts "transactions by an issuer not 
involving any public offering." Actually, however, this 
exemption is equally relevant to underwriters. You will 
remember that unless the sale is by Stern-Haskell, Inc., 
itself, or by an underwriter or dealer, the requirement 
of a registration statement or offering circular does not 
apply at all, and the owner of the shares may sell them in 
any manner he pleases. ' Before a person can be regarded 
as an underwriter with respect to the common stock of 
Stern-Haskell, Inc., it must be established that he 
purchased it as part of a substantial block of the common 
stock of Stern-Haskell, Inc., which he intended to resell 
as part of a general public distribution. Thus, not only 
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Requests to Charge 


REQUEST NO. 14 (continued) 

must the block of the common stock of Stern-Haskell, Inc. 
taken by the underwriter for distribution be substantial, 
but the sale of the security in question must be part of 
a public distribution. If you find that a particular sale 
of the common stock of Stern-Haskell, Inc. fits the 
description I shall give you of a private transaction, 
then making that sale was not acting as an underwriter 
and is therefore not subject to the requirement of a 
registration statement or offering circular. 

Brenner, Selected Jury Instructions in an 
SEC Criminal Case 41 F.R.D. 93, (1966) H.R.Rep. 
No. 1838, 73rd Cong., 2d Sess. 41 (1934); Note 
"Regulation of Nonissuer Transactions Under 
Federal and State Securities Registzation Laws," 
78 Harv.L.Rev. 1635, 162 ? (1965); Throop, 

"Some Problems of Exemption Under the Securities 
Act of 1933," 4 Law ahd Contemporary Problems 
89, 124-125; Orrick, "Registration Problems 
Under Federal Securities Act," 10 Hastings 
L.J. 1, 13 (1958). 
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REQUEST NO. 15 
P*4~v5Te Transactions 

Whether a transaction does involve a public 
offering is frequently a very difficult question. Even 
the SEC has never developed a definition of "privatre 
offering." In fact, even in 1969, the SEC was not sure 
of the state of law with respect to spin-offs of the type 
involved in this case. 

Brenner, Instructions in an SEC Criminal 
Case, 41 F.R.D. 93, 105 
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REQUEST NO. 16 

Defendant's Guilty Knowledge 
That the Security Transaction 
v /as not Exempt from Registration 

An element which you would have to consider on 
these registration counts if you found the government has 
proved beyond a reasonable doubt that the particular 
defendant in each count had used the mails or an instru¬ 
ment of interstate commerce to make the offer, sale or 
delivery of the alleged security and had done so at a 
time or in a manner in which the security was required to 
be registered is this: Does the evidence establish be¬ 
yond a reasonable doubt in your mitid that the particular 
defendant then knew that the offer, delivery or sale was 
of the common stock of Stern-Haskell, Inc., which could 
not legally be offered, sold or delivered without the 
filing of a registration statement? Unless the defendant 
was aware of the applicability of the registration require 
ments and knew that the particular offer, delivery or sale 
he was making was not exempt from those requirements, then 
even though the transaction might have been unlawful, his 
own participation in it was not criminal. 

In deciding whether or not each defendant knew 
that the particular transaction described in each of.these 





1904a Requests to Charge 
REQUEST NO.16 (continued) 

registration counts was not then exempt from the registration 
requirements, it is riot, of course, possible for you to peer 
directly into his mind. You must judge the state of his 
mind at the time of the transaction by the surrounding 
circumstances. It would be appropriate for you to consider, 
for example, his prior experience with the offer, sale 
and delivery of exempt securities for other corporations, 
or whether he acted in good faith reliance upon the advice 
of others more experienced and knowledgeable about the SEC 
Rules and Regulations. In this connection, it is appro¬ 
priate for you to consider whether the laws and adminis¬ 
trative regulations concerning exemptions which I have 
described to you—an area of law one court has described 
as "far from a model of clarity "—are sufficiently com¬ 
plicated, in light of a particular defendant's prior experience 
to make it reasonable that he would have relied in good 
faith on the advice of someone else that the particular 
transaction was, in fact, exempt. If you find that a 
particular defendant did so rely upon the advice of an¬ 
other and did believe, at the time of the transaction, 
that it was exempt from the regi tration requirements of 
the Act, then, even if you are now convinced beyond a 
reasonable doubt that he was mistaken, he is nonetheless 


innocent. 
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REQUEST NO. 17 

Elements of the Registration Coun ts 

The crimes described by the statutes I have just 
read to you consist of a combination of elements, each of 
which must be present before any crime has been committed. 
A defendant is innocent of the charge in any of the parts 
of the indictment charging criminal violation of the 
registration Requirements unless you are convinced that 
each of the following elements of the crime with which 
he is charged has been proven by the government beyond any 
reasonable doubt. If any one of the following elements 
has not been proven to your satisfaction beyond a reason¬ 
able doubt, then, even though all of the other elements 
may be so established in your mind, you must nortetheless 
find the particular defendant innocent of that charge. 
These elements are the following: 

First : each defendant charged must have 

directly or indirectly used the 
mails or instruments of interstate 
commerce to offer, sell or deliver 
the common stock of Stern-Haskell, 

Inc. described in the count in 
. question. Further, the .use must 
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REQUEST NO. 17 (continued) 

have been wilful and knowingly in ^ 

• 

violation of the registration re¬ 
quirements of the Act. 

Second: you must be satisfied beyond a reason¬ 

able doubt that the security described 
in each of these counts was subject to 
the registration requirements of the 
Securities Act and that neither the 
security nor the particular offer, 
sale or delivery was exempt from these 
requirements under any of the exemptions 
which I have previously described to yov, 
such as the private transaction exception, 
the sale by someone other than an under¬ 
writer or issuer exception, or the ex¬ 
ception for a transaction involving the 
issuance of some obligation of Stern— 
Haskell, Inc. other than a security. 

Third: assuming the first two elements have 

been established beyond a reasonable 
doubt as to a particular defendant and 
transaction, his acts nonetheless are 
innocent acts unless you are convinced 
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REQUEST NO. 17 (continued) 

beyond a reasonable doubt that the 

defendant knew personally that the 
particu]ar security and the particular 
transaction were subject to the re¬ 
gistration requirements and knew that 
they were not exempt from those re¬ 
quirements . 

Fo urth : and finally, assuming you find each of 

the foregoing elements of the statute 
proved with respect to an individual 
defendant and transaction beyond a 
reasonable doubt, he is nontheless not 
guilty of any crime unless you are 
convinced beyond a reasonable doubt 
that he acted wilfully and with a 
specific criminal intent to break the 

law. 

These are the four elements which all must be 
proved beyond a reasonable doubt with respect to a parti¬ 
cular defendant and transaction before you can find him 
guilty of criminally violating the registration require¬ 
ments of the Securities law. 

Brenner, Selected Jury Instruction 
Forms in an SEC Criminal Case , 41 F.R.D. 93 
(1966 y. 
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REQUEST MO. 38 

Good Faith Belief—Future Prospects of 

_ the Stock of Stern-Haskell _ 

It has been argued by defendants Wax and Levine 
that it was their good faith belief that they honestly 
relied on information provided by others who had access 
to information with respect to the future prospects ofy 
Stern-Haskell, Inc. and that Wax and Levine, in acting 
on such information, honestly believed that Stern-Haskell, 
Inc. was a good stock that had appreciation value for the 
future. 

Now, if you find that the defendants Wax and 
Levine honestly believed that Stern-Haskell, Inc. was a 
good stock and that it had a reasonable chance of appreci¬ 
ating in value or going up in price and you are, in fact, 
left with a reasonable doubt, then Wax and Levine would • 
not be guilty of making factual misrepresentations or 
omitting to state material facts and, therefore, you 
should acquit the accused. 
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REQUEST NO. 39 
Good Faith Delief—Spin-off 

It has been argued by all of the defendants 
before you that it was their good faith belief that they 
honestly relied on the independent opinions of various 
counsel who were either specialists in the securities 
laws or were, in fact, employed by the Securities and 
Exchange Commission. The claim is that certain defendants 
and co-conspirators relied on opinion letters from these 
counsel and that because of such reliance, certain defen¬ 
dants and co-conspirators proceeded to spin-off the com¬ 
mon stock of Stern-Haskell, Inc. by National Ventures, Inc 

Now, if you find that the defendants honestly 
believed that a spin-off of the common stock of Stern- 
Haskell, Inc. by National Ventures, Inc. was a legal trans 
action at that time (April, 1969), you should acquit the 


accused. 
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REQUEST NO. 4 3 
Statute of Limitations 

There is a policy embodied by law known as the 
Statute of Limitations that the Government may not pros¬ 
ecute certain types of alleged crimes after a certain 
period of time because of the danger that the passage of 
time will make reliable evidence too difficult to obtain. 
In this case the Statute of Limitations is five year;;. 

The indictment alleges a conspiracy which began 
on or a"bout August 1, 1968. The indictment was xiled -h 
this case rn June 4, 1974. Thus, unless you find that an 
overt act alleged in the indictment in furtherance of the 
conspiracy was done by any defendant or co-conspirator 
on or after June 4, 1969, then you must acquit all defen¬ 


dants. 


\ 
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REQUEST NO. 45 

Prior Similar Acts 

During the course of this trial you heard much 
testimony about the securities of several companies other 
than Stern-Haskell. Mr. Wohl, in his summation, mentioned 
these companies and the various other securities in addi¬ 
tion to Stern-Haskell. The government pointed out that 
the purpose of introducing evidence with respect to these 
other companies and securities was to show that some of 
the defendants previously engaged in corporate transactions 
similar to those before the jury in this case. Mr. Wohl’s 
argument was that these prior similar acts would tend to 
negative any argument that certain defendants did not have 
the requisite intent. 

I have pointed out to you on several occasions 
during this trial that such evidence of prior similar acts 
with respect to these other companies and securities is 
limited to only certain defendants. There is no such evi¬ 
dence that defendants Walter Wax and Lawrence Levine parti¬ 
cipated in any transaction involving these companies and 
securities in any way whatsoever, the evidence was not of¬ 
fered against them and I charge you that in your delioera- 
tions you are not to consider any such evidence with respect 
to the other companies and securities, as against defendants 
Wax and Levine. 


/ 
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REQUEST NO. 46 

Inferences - Failure of Government 
to Call an Apparently Necessary Witness 

The burden of proof is on the prosecution to es¬ 
tablish guilt beyond a reasonable doubt. If you find that evi¬ 
dence should have been provided in the form of documents or 
testimony of a witness to prove a certain point and that that 
evidence was not provided or the witness was not called you are 
entitled to draw an inference that had those documents been sup¬ 
plied or had the witness taken the stand the evidence provided 
would have been adverse to the government's position. 

The law entitles you to assume that when an apparently 
necessary witness is not called by the government to prove a 
fact which the government maintains is true, that witness would, 
if called, have testified contrary to that fact and, in effect, 
against the government's position. 
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,. stock, an<l that your l.oHiaga aro both uctuatly and In.-ordo 

I in any and .ill respects. 


\ • >u In r* ne 


. tdvi s - • ti.rr, th. spin oil' ■ dock of Calculator Computer Leasing Corp 


I 
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lias been apportioned one for one to all stockholders of Allen Electronic 
industries, Inc. in the nature of a stock dividend. 

You requested us to advise you concerning whether or not there are any 
restrictions on your disposing of your spin-off stock dividend of Calculator 
Computer Leasing Corp. under the circumstances as above mentioned. 

We have checked the regulations, cases and have also discussed the question 
with representatives of SEC here in Miami. We have not been able to find 
tiny ra:^'S which indicate that under the above mentioned circumstances you 
have to treat the spin-off dividend in the same manner as the original non- 
registercfl investment stock. 

IVom ail that we can learn and from all information available to us based 
upon your foregoing statements it would appear that there is no lawful reason 
why you cannot dispose of this stock given to you in the nature of a dividend 
in the same manner as any other bona fide holder of registered Allen stock 
v. l,o may receive the spin-off stock dividend the same as you. It would not 
appear that the restrictions or disqualifications, if any, which might apper¬ 
tain to the Allen Electronic stock would in any way affect the disposibility of 
the Calculator Computer Leasing Corp. stock you have received in the nature 
ol a stoc k dividend based upon all the information we have been able to obtain 
and furnished to us by you. 

Wo trust this answers your question and if there are any further questions, 
ph-ase do not hesitate to rail upon us for the same. 

Y'-ry iruiy yours, 

TIP JETT and WATKiYS 






i 
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WW 7 - "iS? 5 

£w cftfno u co bp P~~~ j 


SUITS 1400 AINSLCr OUILOINO 
14 NORTKKA*T FIRST AVCNUt 

Miami a Z. Florida 


TCLePHONK 371.7061 


May 8, 1969 


Dear Sir: 


We note that you have sent through for transfer certain stock 
certificates of General Auto Parts Stores, Inc. In the original letter of 
Opinion from Mr. Irwin Germaise, attorney, in which Mr. Germaise expressed 
his opinion that certain shares of General Auto Parts Stores, Inc., owned 
by Calculator Computer, Inc. could he distributed, he stated that there 
was some doubt as to whether or not the shares received by officer and 
directors or control parties of Calculator Computer, Inc. were to be 
received for investment purposes only. In view of this letter, it will be 
necessary for you to forward General Auto Parts Stores, Inc., the 
following: 


1. A letter of Opinion from a duly licensed attorney as 

to the fradeability of the shares you wish to transfer. 

2. A statement from you under oath, setting forth whether 
or not you were an officer, director, or control person 
of Calculator Computer at the time the distribution of 

General Auto Parts Stores, Inc. shares was authorized 
and/or at the time you received same. 

3. In addition, this statement should contain information 
as to how long you have held your shares of Calculator 
Computer, how many shares of Calculator Computer you 

own and the number of shares that Calculator Computer 
had outstanding at the time of distribution of General 
Auto Parts Stores, Inc., stock. 

I should greatly appreciate your immediate attention to 
this matter so that we may accommodate you in your transfer. 



Very truly yours. 


/k V .' 1 • ' **• • 

Frank E. Freeman, 

Attorney for 

General Auto Parts Stores, 


Inc. 


JdiUaj£d2 

OMh Po* h <***• 
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?062 Securities Act— Registration 


s<jt 


Ml 3054] 


[Registration of Shares! 


CM mi Form S-l to 

. ,,.r.F Cr The jirosjmc .'!•» .nc i.uiu . . .Wmitive yn>xv ..tatement ut 

equally ..« the iniorr.^t.un con^ncd • ] ^ revitlll5 i y ' in accordance 

li e surviving companv winch X-14 under the Securities 

with the Cumnussion S |»rox> rule V - f orw;iv( led to security holders 

effective. , ,QC 7 

This release becomes effective October b. 1957. 

[Release No. 33-3846. October 8. 1957. 22 K R- 8361.] 

1 « 30551 5 s - 

Offs of Securities and Trading m the Secu¬ 

rities of Inactive or Shell Companies 

Release Nos. 33-4982 and 34-8638. July 2. 13o9. 34 F. R. 11581. 

17 CFR 231.4982 (241.8638). 


T i.,. Securities ami Excli»n K e Conuni*- 

• umnh-r oi companies ami per- 
"or’to effect distributions to ‘he 5 >«hhc 

\ ir -.i of the r.i'ti- 
««**«". of 

he Seim hies Ac. of WU ami the Securities 
l.wl, onv Act cf IVJ4 i . c {..cthwU 
pt. jv.l can tal.e am) n act have 1.4, n a 
sari-tty of patterns. 

I 

i recpmnity. the pattern involves the »s- 
rl I,.-./ mu' i>c nominal consideration. the 

;;.v v z,,c4 

;,f« the hares to h* hoM.-« xv.ln the 


,o.-ot) that active 


traihmz in the shares 


mat active , 

with no ini,.rn "ion on the issuer 
available to the investing public. 
Despite this Jack „i intc.'mat.on. moreover, 
^.'shares frequently trade m an active 
market at increasingly M&'' Pr-«» ; 

MK |, a pattern, whm ter shares an »=»«<« 
the putdicly-o'.vneit or acquiring com- 
a sale takes ph,ee w.th.tt the mean- 
* , • 

V 3054 17 CFR 231.3846 


inr of the Securities Act and >f tbe 
ar 'c ,hcn distributed to the shareholders of 
the acquirin'/ company, that company may- 
os an underwriter wit’.iin the meaning o 
Section 2(1!) cf the Act as a person who 
purchased from an issuer with a view to .. 
th.- distribution of any security” or as a 
person who ‘has a d.rect or indirect par¬ 
ti, nation in any such undertaking. 

While the distribution of the shares to 
the acquirin'/ company's shareholders may 
, .-. t in itself, fonstitu e a distribution for 
the purposes of the Act. the entire pro«., 
incliulint: the redistribution in the tradm 
market which can he anticipated and which 
may indeed he a principal purpose of in- 
off, can have that emi cqnence. It >* 
■'ccordinqtv the Commission’ s po-ifon that 
the shares whirti are distributed m certain 
sniu olfs invoice the participation of a 
statutory underwriter and arc thus, in too e 
' transactions, subject to the relocationi re; 
retirements of the Act and stdiseqi e.i. 
•-ansacti.-us in the share, hy deal rs. unless 
other wise exempt, would he subject to !•>•; 
provisions of Section 3 rcr,turm ; T the delivery 
of a prospectus during the forty or ninety 
day period set forth in Section 4(3). 

The theory has been advanced that since 
sale is not involved in the distribution 
„f the shares in a spin ott that legiMralKui 


(e) 1973, Commerce Clearing House, i«c. 


•C 


*A 
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Registration—Sec. 5(a) 


3063 


is not required and mat even ii •; ' :i re¬ 
quited, no purpo>c would be served by 
*■ »>*'K *1 registration statement and requiring 
tlie delivery of a prospectus since the per¬ 
sons receiving tile sliarts are not called 
upon to make an investment judgment. 

This reasoning fails, however, to tike 
into account that there is a sale by the 
issuer and the distribution thereafter does 
not cease at the point of receipt by the 
initial distributees of the shares but con¬ 
tinues into the trading market involving 
sales to the investing public at large. 
Moreover, it ignores what appears to be 
primarily the purpose of the spin ofi in 
numerous circumstances which is to create 
<JI ' Icly, and without the disclosure re- 
<ju. d by registration, a trading market 
in the shares of the issuer. Devices oi 
this kind, contravene the purpose, as well 
as the specific provisions, of the Act which, 
in the words of the statutory preamble, 
are "to provide full and fair disclosure of 
the character of the securities sold in in¬ 
terstate and foreign commerce and through 
the mails, and to prevent frauds in the 
sale thereof." In :he circumstances of a 
spin off, when the shares are thereafter 
traded in the absence of information about 
the issuer, the potential for fraud and 
deceit is manifest. 

Ihii release does not attempt to deal 
with any problems attributable to more 
conventional spin offs, which do r.ot in¬ 
volve a process of purchase of securities 
by a publicly-owned company followed by 
their spin otf and redistribution in the 
t sding markets. 


leading statements and designed to stim¬ 
ulate interest of Public -nvestors in ?h- 
company s shares in violation of the anti- 
traud provisions of the Securities Exchange 
Act of 19b4. Thereafter the market p-jees 
of these securities have risen sharply -nuler 
circumstances which bear no relationship 
to the underlying financial condition and 
business activities of the company. In some 
of these cases the promoters or other cor¬ 
porate insiders, take advantage of the mar¬ 
ket activity and the price rise which they 
have generated, have sold their shares at 
the inflated prices to the public in violation 
oi the registration and anti-fraud provi¬ 
sions of the Federal securities laws. Sim¬ 
ilar activities have also been noted in a 
number of cases involving shares which a 
pubbely held company has spun off to its 
shareholders. 


Another pattern has come to the Com¬ 
mission's attention in which certain pro¬ 
moters have acquired corporations which 
bare ceased active operations, or which 
bn/- little or n> assets ("shell corona* 
tions"), anti which have a substantial num¬ 
ber of shares outstanding, generally in the 
hands of the public Thcr-art-r the pro¬ 
moters hi"r engaged in activities *o quickly 
increase the market value of their share 
'uihltn-ts For example, in some cases pro¬ 
moters have initiated a pro ram of acquisi¬ 
tions, tiansrerring asset! of dubious value 
to the "shell corporations’’ in exchange tor 
Mi.Mtantial amounts of newly issued shares. 
1 his activity is frequently accompanied by 
publicity containing exaggerated or mis¬ 


The activities discussed above generally 
can only be successfully accomplished through 
the efforts of brokers and dealers. Accord¬ 
ingly, brokers and dealers are cautioned 
to be particularly mindful of their obliga¬ 
tions under the registration and anti-fraud 
provisions of the Federal securities laws 
with respect to effecting transactions in 
such securities. In this connection, where 
a broker or dealer receives an order to sell 
securities of a little-known, inactive issuer, 
or one with respect to which there is no 
current information available except pos¬ 
sibly unfounded rumors, care roust be taken 
to obtain sufficient information about th- 
issuer and the person desirous of effect¬ 
ing the trade in order to be reasonably 
assured that the proposed transaction com¬ 
plies with the applicable requirements. More¬ 
over, before a broker or dealer induces or 
solicits a transaction he should make dili¬ 
gent inquiry concerning the issuer, in order 
to form a t'-asonao’e basis for his recom¬ 
mendation, and fully inform his customers 
of the information so obtained, or in tA- 
kbsence of any information, of that fact. 

In the foregoing connection the Com¬ 
mission also calls attenr a to it- r.-lras- 
dated February 2, 1962 on the subject ••Dis¬ 
tribution by Uroker-drai-rs of (.Tnrrgixt—d 
Securities” (Securities Act Release No 4-Us 
Securities Exchange Act Release No 67’! 
iH 22,753—22,759J). 

r'K'Su’’ ** * 


<-«lvr;il ,i.‘curities Law t<cporiy» 


17 CFR 231.4932 
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This 46 year old broker v/ns admitted .to the. Highland 1 ark 
General Hospital at 3.0:30 P.M.,on 10-12-72, after having ta..en 
r Da Inwine capsules. He prompt 3 y_ vomited and vomitinq occurred 
several times. Hov/evor ,_.he_ was quite..3cthurgic _end_had ..slurred 
speecli and staggering _ya.it. Thus, he was admitted for observa¬ 
tion and treatnar*-. 

The most important part of the patient's history has to do with 
his osychiatric illness, and details have been given elsewhere 
in this record. 

The patient is quite lethargic, and a detailed medical history 
Ts ItiTficuit. to obtain. lie is especially uncertain about time 
intervals. However, the following information seems to be 
reasonably reliable. 

lie had the usual diseases and a tonsillectomy in childhood. 

Many hears ago he was told that he had a h-Jiiru murmur. . ihere 
is no history to suggest rheumatic fever. He was classified 
as 4-F for military service, apparently because of his psychi¬ 
atric history. About 3 0 years ago, he had a right inguinal her¬ 
nia repair at the Long Is3ami College Hospital in hew Vc>rk. 

Also about 10 years ago 'no had gross hematuria and had cysto- 
cjcooy ’ ~ Dr. McKenzie, here in Miami. lie was told truic. Lius 

was duetto prostatitis. There was no recurrence. For the past 
G vears he has been troubled with a recurring eruption cm the 
penis This has been attributed to herpes. He lias tried various 
medications with dubious results. This seems to be one of his 
most troublesome problems. 

Three or four years ago he wqs involved in an automobile acci¬ 
dent in Now York. He believes ho was unconscious for some 4 to 
(, hours Ho was hospitalized in Hew York for 2 or 3 days and then 
transferred to Mt. Sinai Hospital in Miami Roach where; he v/as 
hospitalized for another 2 or 3 days. There wore no fractures 
or serious external manifestations. 


j. aid at Mt. Sinai 


Oc.oa 
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take Tylenol ram:- .. , , , .. 

trie irritation and possible bleeding 


Continued . . 
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STE/'.il , S i d ney Cn:.c * Jjo_. ii-’A- 

4 or S vpars, ho Has had low blood pressure. 

Ills btood'Pressure lias boon around U0 uyoLoUc. 

l'or the mot £cw days he ^™say". 

the f.ingers of the: right hand. Tin.. i- 

The patient's -other died 

KuK. liad"*hypcr tens ion. Hie ^her died of oarer- 
noma of the prostate at about /j- 

i i i rproniilv had valva"Lair and 

cardiac'artcriul ££££ He W .M year old brother and a 
56 year old siscer who are well. 

S-\3 

multiple medical and surgical problems. 

. *■ ’n •• I orv and review of systems arc otherwise unremark- 

abl» pa but duo ti the patient's hemulent state, another review 
at <x later time would be in order. 

. , . r. 1 hr. uulsc- is 62 and regular; B/P 

is1So/70 in^both°arms with the patient in the supine positron. 
Respirations arc quiet. 

. ; <- rii fficult to maintain his ..attention. 

lit;_i _l/'.khargie and . .-*i- c onatantly IIEEIJT unremarkable. 

Earlier .lie had ljccn < iy - * ’ light. The fundi were difficult: 

The pur— Loises eonW be sc^n and there is no. pap in¬ 
to visualize:# but l he . •• xi 0 na sses are felt .in the 

edema. The thyroid rr. not ! " lj £ ^clr. The heart is not 

nock. The chest is resonant- • ^ , ;oun s, s lrc good. There is 

onlaryod. lHiythm is resju • ; ^ murrcur heard in the second 

no spiriting. A ( i J slightly louder with the patient xn 

«nd third intercostal couW b9 felt in the 

the supine po.-.i lcrBC;JS nor distention. He has a right 

abdomen. lherc i- n - ' normal. The femoral, dorsalis pedis 

inguinal scar. C, 'yi t ^ ‘ arc good . n e has no edema. There 
and posterior hibm.l pu ^ „ e has no enlarged nodes or 

arc no abnormal lLlcs oi j 

skin lesions. 


TMI* Ri:r.r,ro:i: 


1 . 
2 . 
3. 
4 . 


Severe depression. 

Recurring herpes genitali.*. 

l’iinetional cardiac rouinur. . , 

R/O peripheral neuropathy involving the righ. 

hand. 


ADbl’.MbUH: Examinatio 


n of I h ' prostate and rectum are normal. 


Continued . . 
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MEDICAL LVAl.11 


UL1 


vJ 


P AGE 3 

GTE Am . Sidney C ase No. r >OUM 


llcmoylobin 
in normal- 


is 15.3; hematocrit 42.!*; Wi'.C P.,100, differential 
Urinalysis is normal. Vl'Ul, nonreactivc. 


1 will continue 
Stern's case as 


to follow up on the ; vdica I aspects of Mr. 
required. 



JRR :_ih - 10-21-72 
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dhbr 1 1929a Transcript of Rubinson's Sentence 5/15/75 


73 2 

THE COURT: All right, Mr. Rubinson, you are now 


3 

before the Court for sentence, having been convicted after 


4 

a trial by jury of Counts 1 and 14 of indictment 74 Cr. 573. 


5 

Now, for the f:.rst count, the law provides a 


8 

term of imprisonment up to five years and a fine up to 


7 

$10,000. 


8 

With respect to Count 14, the law provides a 


9 

term of imprisonment up to five years and a fine up to 


10 

$5 ,000. 


11 

Do you wish to make a statement in your own 


12 

behalf at this time or to say anything as to why these 


13 

maximum penalties provided by the law should not be 


14 

imposed in your case? 


15 

THE DEFENDANT: Yes, Ma'am. 


16 

Your Honor, I would like to say that, as 


17 

Mr. Andrews pointed out, that this happened in 1969. 


18 

I've suffered for five, six years now, been in court con- 


19 

stantly, started with the Radio Hill because of Weitzman 


20 

and Stein. 

1 

1 

21 

I've been on perjury because I reiterated what 

1 

22 

Mr. Stein said said and it came out at the trial. What 


23 

he said to Mr. Weitzman, I don't remember talking to Mr. 


24 

Weitzman. I went to court without a jury, two-day trial. 


25 

and the Judge found me guilty and fined me $2,000. 



• 
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Transcript of Rubinson's Sentence 
5/15/75 

dhbr 2 2 3 

I suffered there, and I suffered in this particular 
Florette case, that I went to jail for that. 

THE COURT: How much tinva did you spend in jail 
on the Florette case? 

THE DEFENDANT: He gave me six months, and after 

two months he stopped the sentence and put me in the 
Halfway House, which was still part of the sentence, and 
I still, although I'm throuqh with the Halfway House, I 
still help them. I talk to the younn people, I go to 
their meetings. They ask me to participate, because 
I was the oldest one in the house,which I do. 

And I think for the last five years being in court 

i 

and being constantly surveilled and gone.through, I've 

I 

really suffered. I know my family has suffered, and I juutj 

I 

beg the Court to be lenient. 

THE COURT: All right. * ! 

It is the judgment of the Court that the defendant I 

be sentenced to a term of three years on Cpunt 1 and. a 

concurrent sentence of three years on Count 14. 

Is there a motion — well, he was acquitted on the i 
other count. I 

Is there anything further? 

The defendant is remanded. 

I 

I4R.ANDREWS: If it please the Court, may I address | 


• 1 I 
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1 i 931a 

dhbr 3 

2 

the Court with respect to the remand? And I thank you 

3 I 

| for the sentence, your Honor. 

4 . THE DEFENDANT: Could I talk to my wife for a 


5 

6 

7 

8 j 

9 ! 
10 ' 

11 ! 
12 

13 

14 

15 

16 | 

17 | 

18 > 

19 

20 
21 
22 

23 

24 


i 


25 


minute? 

THE COURT: Yes, you may. 

MR. ANDREWS: If it please the Court, may I be 
heard on the question of the defendant's remand? 

THE COURT: Yes. 

MR. ANDREWS: Judge, throuahout Mr. Rubinson's 

difficulties with the courts there is one thing that he has 
demonstrated, and I think he demonstrated it well to your 
Honor, he does come back to court, he comes and follows 
the directions of the Court. He never was even late for 
trial, even one day throughout that long trial that your 
Honor conducted. 

Before Judge Weinstein he was released in his own 
recognizance after sentence for 90 d --s to permit him to 
be with his family and straighten out his affairs before 
he surrendered, and he surrendered voluntarily without 
bail being imposed him at all, and Judge Weinstein even 
saw fit not to restrict the territorial boundaries o f 
his release. 

Throughout this trial he has been released 
virtually in his own recognizance on the $20,000 personal 


i 

i 

i 
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1932a Sentence 

1 

dhbr 4 

2 

recognizance bond. 

3 

THE COURT: If you are making an application 

4 

for bail pending appeal, you are going to have to write 

5 

that out. You are also going to have to write out the 

6 

grounds for the appeal. We do not grant bail willy-nilly 

7 

pending appeal. You have to show some substantial grounds 

8 

for the appeal. 

9 

MR. ANDREWS: I understand that. Judge. 

10 

THE COURT: And I will rule on that motion then. 

I 

11 

MR. ANDREWS: I understand that, your Honor. 

12 

I would ask your Honor to consider the post trial motion 

13 

and the grounds set forth therein as the basis. 

14 

THE COURT: I have already denied those motions. 

15 

MR. ANDREWS: Those set forth adequately the 

1 

16 

grounds we intend to rely upon for appeal and we think they 

17 

have merit, and we ask your Horor to reconsider that in the 

18 

role now of passing on their merit with respect to what 

19 

• 

the Court of Appeals will think about them. 

20 

The reason why, under the law the other thing you 

21 

ought to consider is his propensity to return. This man 

22 

is not going to run away. Judge. The government has his 

1 23 

passport. His grandchildren live around the corner from 

24 

him. He sees them every day, he lives at home with his 

25 

wife. His daughter lives at his home with him. He has 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
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dhbr 5 

been in the same hotise for 25 years. 

There's absolutely no indication. He supports 
his mother who is dying of cancer to the best — as best 
he can. She's an old lady. She lives right in practically 

the shadow of this courthouse and she's dying. 

There's just absolutely no indication that he will 
flee, Judge, and I just implore you to let him be out on 
appeal so that he can work with me on his appellate papers. 

1 didn't represent him during the trial. I was 
there, I have a sense of what it is about, but my attention 
was riveted on other people and I need to work with him to 
prepare his appdLlate papers. 

I do have — would your Honor please reconsider 
continuing him as he has been until this moment? He 
appeared — we knew how your Honor felt about the case 

1 

from what you had done with Stein. We.knew that your Honor 
took the case seriously. In the interim he has been 
busy working with his lawyers to take an appeal, not busy 
running out of the country or running away from the Court. 

I 

He intends to stand and fight. Judge. And he will be here. 

I 

He can't appeal as a fugitive. 

I 

We have prepared also, your Honor — 

Mr. Grimes reminds me — we've prepared a notice of appeal. 

We have intended to file it. We set forth some 25 grounds, 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. NY - 791-1020 
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dhbr 6 

I believe, as points for appeal from Mr. Rubinson. We've 
spent hours and hours and hours working with the record 
and with Mr. Rubinson and researching the law on his appeal. 
Judge. We're serious about this,and so is he. 

And as an officer of the Court, I can tell you, 
having met his family and having spent many hours with him 
now, it is my opinion that he will not flee. The probability 
of that is just so remote as to be nil, your Honor. 

THE COURT: Well, I will read over his motion 
again in light of the motion now made for bail pending 
appeal and rule on that later. 

But I think that, as you pointed out yourself, 

Mr. Andrews, one of the purposes of sending people to jail 
is hopefully to deter other people from similar conduct. 

Now, the world, as I see it, is filled with 
Norman Rubinsons, people who think they can go through 
life ripping other people off, so to speak, and not having 
to pay any penalty for that kind of conduct. 

So that in sentencing Mr. Rubinson to jail it is 
my expectation that other people who feel they can be 
engaged in similar conduct will be deterred from this kind 
of activity. 

Now, it is my understanding that a defendant 
sentenced to a term of imprisonment of three years is 
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eligible for parole after he has served one-third of his 
sentence. 

Mr. Rubinson has been convicted before for perjury 
involving and being involved in other similar stock 
manipulations. This is not his first offense, and as 
I have said, this kind of conduct is too frequent and there 
must be some way to deter people from doing it. One way 
is by sending those■involved in such conduct to prison. 

That is the purpose of the sentence. 

MR. ANDRES: I agree that your Honor's purpose 

is noble. 

THE COURT: That is all, gentlemen. I will 
rule on the motion later. 

MR. ANDREWS: May I file the notice of appeal now, 
your Honor? 

THE COURT: Yes. I want to advise you, 

Mr. Rubinson, of your right to appeal. Your lawyer has 
already mentioned that he intends to do so and that he has 
been retained for that purpose at the beginning. Do you 
recall that? 

(No response.) 

THE COURI 1 : I am advising you of your right to 
appeal, although your lawyer has already told me from the 
beginning that he has been hired by you for the purpose of 
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taking an appeal. 

So I have the duty to advise you of your right 
to appeal, and if you cannot afford a lawyer to take the 
appeal the Court will appoint one for you. But obviously 
you can afford one. You just employed Mr. Andrews for that 
purpose. 

MR. ANDREWS ? Your Honor, well, there's more to it 
than that. I don't want to mislead the Court. Mr. Rubinson 
has retained me because he is my client. He has engaged 
my services. In that sense, he has retained me. 

The retainer — my fee has been paid and is 
guaranteed by another person who is a friend of Mr. Rubinson. 

I have received no payment from Mr. Rubinson, your Honor. 

THE DEFENDANT: I'm working, Judge. 

THE COURT: In any event, he has been advised of 

his right to appeal. 

MR.ANDREWS: May I make this one additional 

request without overreaching? 

Would your Honor consider permitting Mr. Rubinson 

to be released with me and his wife until you make the 
determination of whether or not you would reconsider a 

i 

remand, just so he can have a little bit more time with his 
wife? 

THE COURT: Well, he can see his wife while I am 
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2 

ruling on this, which will be later this afternoon. 


3 

MR. ANDREWS: Thank you, your Honor. We will 


4 

remain in or about the courthouse and in touch with your 

* 


5 

• 

chambers. Thank vou. 


6 

! 

MR. WOHL: Your Honor, I just would like to make | 


7 

one thing clear on the record, and that is that we do not 


8 

have Mr. Rubinson's passport. He was directed to turn over 


9 

his passport but he sent us a letter saying that he had 


10 

lost his current passport. 


11 

THE DEFENDANT: Your Honor, we explained that 


12 

after the trial, that my wife — if you recall you asked. 


13 

before the trial started, and told me to call my wife and 


14 

she looked for that. I told you it was in Miami. 


15 

In the interim, while I was incarcerated, I had 


16 

this office or hotel, and they took away the furniture. 


17 

We explained that the last time, and my wife was sitting 


18 

here before — she, I think, explained that, too. I don't 


19 

remember whether she got up or not, but that was explained 

1 

20 

and we have a letter from the passport division in 


21 

Washingon that we notified them of the lost passport. 


22 

MR. ANDREWS: It is my experience, your Honor, 


23 

that the government does have at all ports of debarkation 


24 

such a list of expired passports and it would be impossible. 


25 

I think, Mr. Wohl, for Mr. Rubinson to travel on that 
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passport. It is true it is lost and of no value. 

THE COURT: We do not have to take that up at the 
moment. He is in the custody of the marshal. He could 
see his wife in the marshal's office until I rule on his ' 
motion. 

THE DEFENDANT: Your Honor, may I say one thing 

before you close? I didn't know if Mr. Andrews brought 
it up. I would like to talk to him for one moment. 

(The defendant confers with counsel.) 

MR- ANDREWS: Your Honor, my client wishes me to 
make one further application — it would be very brief. 

Would your Honor consider, in view of the fact 
that the defendant does live in Florida and all his family 
is there, directing that he be incarcerated in Egland 
Air ForceBase under an A-2 sentence. Egland Air Force 
Base is the federal prison for that area. Judge. And I think; 
it is appropriate, an appropriate prison under the 3-year 
sentence that you have imposed. This way his family can get 
to see him. 

THE COURT: We can do that yes, but it will not 
be an A-2 sentence. 

MR. ANDREWS: But your Honor will direct that 

he be incarcerated at Egland? 

MR. WOHL: I would oppose that, your Honor. 
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The federal — the Bureau of Prisons has various guidelines 
as to where people are supposed to be incarcerated. 

I don't think — it may work out that Egland /sir Force Base 
is the place where he happens to be, but I think that the 
Bureau of Prisons should be allowed to make that determina¬ 
tion. 

f 

THE COURT: We can only make a recommendation, 
anyway. The Attorney General is not bound by any 
recommendation we make with respect to place of incarcer¬ 
ation. But it does provide on this form, I believe, Mr. 
Wohl, which we make out at the time of sentence, setting 
forth our reason for sentence and our comments ,vi*h regard 
to parole, it does indicate that the Judge can recommend — 

t 

MR. WOHL: All right, your‘Honor. We do not oppose 

that. 

THE COURT: — an institution. 

MR. WOHL: I just did not think it would be 
proper to have it in the form of an order. 

MR. ANDREWS: I believe the Courts have made such 
orders and they've been followed when there is a basis, 
and here there is clearly a basis, your Honor. 

THE DEFENDANT: I would appreciate that very 

much. 

THE COURT: All right. 
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AFTERNOON SESSION 


3:00 p.m. 


THE COURT: Mr. Rubinson? 

MR. ANDREWS: Yes, your Honor. 

THE COURT: I gather we are to take up your appli¬ 
cation now for bail pending appeal. 

MR. ANDREWS: If it please the Court, yes, your 

Honor. 

THE COURT: Let's see. I went over that motion. 
Yes, I have reviewed again during the lunch hour the appli¬ 
cation or motion, post trial motion, filed on behalf of the 
defendant Rubinson. 


MR. ANDREWS: I would add only this, your Honor, 
if I may address the Court: 

We've had a very short time in which to work with 
Mr. Rubinson, and because of the distances that separated 
us during the period I would ^ave to say that this is the 
best we have been able to come up with at this time with 
respect to representing him on appeal, and these are the 
points that we've been able to glean from the record now. 

I can't really represent to the Court that this 
is all we would present in his behalf. These are the things 
I recall mostly fromny own recollection of what happened 
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at the trial as being the main points. And I truly haven't 
had an opportunity to work closely with Mr. Rubinson at all, 
and this is one of the paramount reasons why I requested 
he be released in this interim period which in this circuit 
is rather brief, as your Honor well knows. 

THE COURT: This circuit is what? 

MR. ANDREWS: It's rather brief. Appeals come 

on to be heard very rapidly in this circuit, your Honor. 

THE COURT: Well, with respect to his claim now 
that he should be appointed counsel, the government, as 
you know, has submitted an affidavit setting forth further 
information regarding Mr. Rubinson's financial ability, 
showing that during the trial he stayed in a hotel in 
New York at the rate of what, $52 a night? 

MR. ANDREWS: For a few days, your Honor, 

while he located himself. He then moved to a residence 
hotel with a kitchen where his wife did the cooking, and 
I think that cost him $200 a week, and I don't know that you 
can stay anywhere in New York any cheaper than that. 

THE COURT: You dorft? 

MR. ANDREWS: Well, for a short period of time. 

Judge, I don't know that you can. He had his wife with 
him. 

THE COURT: That just goes to Mr. Rubinson's 
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usual conduct of saying on the one hand he has no money 
and on the other hand iie is staying in hotels where he 


pays $200 a week. 


MR. ANDREWS 


Judge, I think — I worked it 


out with him. 


THE COURT: You have to make a lot of money to pay 
$200 a week. 

MR. ANDREWS: Judge, I worked it out with him — 

THE COURT: In addition, as this affidavit points 
out, he apparently is employed by Jaragua Cassine. 

MR.ANDREWS: No, Judge. 

THE COURT: What is that, Santo Domingo? 

MR. ANDREWS: I found out about it this morning. 

As your Honor knows, I got these papers this morning. 

I think they're a little bit after the fact. If the govern¬ 
ment had been serious in its exposition, they should have 
done their research, I think, at the time when your Honor 
made the initial determination. 

They presented no evidence whatever. They now, 

I think, maybe take the claim a little more seriously so 
they have come out with some of the really most outrageous 
kinds of things. lean explain, for example, one, no hotel I 
in New York or a hotel in New York wants to know and asks 
on thsir registration card whether or not there is a business 


■> L A I 
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At the time Mr. Rubinson was representing, and he 
told the Court that he was working as a travel agent. 

If he was working as a travel agent representative of the 

I 

hotel whose name appears on that registration card at the 
hotel he stayed at in New York. 

THE COURT: During the trial didn't it come out 
that he had some investment, some airline or something? 

MR. ANDREWS: That was another venture, your 
Honor. In these few years that have elapsed, the most 
recent few years, Mr. Rubinson attempted, I think, three 
business ventures, three attempts to make money. One, 
he and his son tried to run a hotel or a motel in the 
Miami Beach area and it was a total disaster. Financially 
the thing closed down: he lost everything he had. 

He affiliated with a travel agency in an attempt 
tv earn a living there. After all, what does a man do at 
fifty-two years of age who has no practical training, 
who's been in his own business all his life? He couldn't 
find a job. He worked as a travel agent, he never got 
a dime's worth of commission for any of the work he did. 

He was a representative of this hotel in the 
Miami area where he lives, and never was able to apparently 
get anybody to stay in the hotel. So he never made any 
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money. 

There was another business venture — 

THE COURT: Let me ask you about this: Do you 

dispute Michael Hudaharris' description of Mr. Rubinson's 
home? 

MR. ANDREWS: I have seen Mr. Rubinson's home. 

I would have to refresh my recollection as to the 
description. Judge. But it's nothing spectacular. 

THE COURT: Is that Rubinson’s home, what 

Mr. Wohl has described in the affidavit? 

MR. WOHL: That's correct, your Honor. 

MR.ANDREWS: I suppose it's a ranch house in 

the sense it's all on one floor. 

THE COURT: And all on a private island with other 
expensive homes and expensive cars and houses owned by 
some corporation of which his son is president? 

MR.ANDREWS: No, Judge. 

THE COURT: Do you dispute all that? 

MR. ANDREWS: His house for twenty-five years 

was owned by him. There reached a period of time when 

Mr. Rubinson’s personal life and his conduct of his personal 
life reduced him to something of a shadow of what he had 
been, and by that I mean alcohol, by that I mean staying 
away from his family. These are all facts that are documented. 
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By that I mean he lost everything he had. 


This was 


moved into his wife's and daughter's name in an effort to 
preserve something for them. 

That's why it's not uncommon, your Honor. This 
house is not spectacular. It has four bedrooms. I've been 
to it. I was in Miami Beach on other business. I visited 
Mr. Rubinson's home and his son's home and met his grand¬ 
children to whom he is devoted, and whom he takes care of 
and sees on a daily basis. 

It is not a private island. You know, they would 
have you believe with this incredible innuendo — I drove 
on to that island, no one stopped me, no one asked me 
where I was going, what I was doing. There are hundreds 

of families that live on the island. They have a real 

estate association, just like they have on my block in the 
upper west side of Manhattan. We employ a guard. Does 
that make me a wealthy millionaire? We have to because 
the police of the city can't protect us. 

There is a little old man about seventy-five 
sitting in a little tiny gate house alongside of the road 
that leads out onto this island. It's public property. 

It's part of the city of Miami. And the tenants' association 
or the real estate owners' association, of which Mr. Rubinson 
is not and has not for years been a member, employs this 
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little old man. Presumably in case he sees someone who 
looks suspicious coming on the island to call the city 
police. I can tell your Honor as am officer of the court 
I was not detained, stopped, questioned or anything else. 

His house, and I will have to say it, is not 
in good condition. It is run down, it is shabby, it is 
not expensively furnished or appointed. 

If the government really wanted to come in and 
give your Honor something tangible amd concrete, let them 
go out and hire and expert and have': him appraise it and 
evaluate the title and see how much equity is there and see 
how much the real estate market in Miami, which is utterly 
depressed, would bring for this house. 

THE COURT: That is in the affidavit, isn’t it? 

MR. ANDREWS: I cam tell your Honor, as a m±ter 
of my own knowledge from other clients in the area, the 
real estate market in Miami is a total disaster. There are 
literally thousands of apartments going unoccupied and 
unsold. There are houses all over the market. It’s a 
buyer’s paradise. 

It’s not waterfront property. You can’t see the 
water from Mr. Rubinson’s house. It is not luxurious, 
it is on a small plot of land. It’s a conventional middle- 
class home. 


SOUTHERN DISTRICT COURT REPORTERS. U.S COURTHOUSE 
FOLEY SQU.AKI NEW YORK NY - **>l 







1947a Sentence 


1 

dhbr 19 


2 

They come in here with these wild kinds of 


3 

statements, unsupported by any kind of real evidence, and 


4 

I think mislead the Court. This is not a man of means. 


5 

your Honor. 


6 

THE COURT: Well, I do not think we can attribute 


7 

much credibility to tne statements made by Mr. Rubinson. 


8 

He could have furnished an appraisal himself. 


9 

MR.ANDREWS: Judge, that would have cost money 


10 

and I do not think the $100 that it would cost to bring 


11 

an appraiser in to show comparables, to review the house, 


12 

* if you culd get one to do it for $100, would have bren 


13 

money well spent in his predicament. I know what it 


14 

cost him to come to New York and try this case. I believe 

| 

15 

the venue is improperly laid in New York. This is a 


16 

Florida case, and so did the SEC believe it was a Florida 


17 

case when they sent it to the Florida United States 


18 

Attorney. It was only then they decided they would rather 


19 

try it in New York. 


20 

Thus, Mr. Rubinson had to relocate to the 


21 

City of New York with his family. He didft go out and dine 


22 

lavishly here. He and his wife took a little apartment 


23 

in a fourth-rate hotel, which is what that hotel is on 


24 

33th off Park Avenue, with a little cooking facility, 


25 

aid they cooked there and they bought their food in a 
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supermarket. It cost $200 a week, I believe, or something 
in that vicinity, but you really ju3t can't live very 
much cheaper. You can't rent an apartment. It cost 
you 250 for a studio, and they won't rent it to you by 
the week , Judge . 

A man in his predicament really can't live much 
cheaper in the City of New York. We figured it did 
cost him, and we went through it, $2500 to come to New York 
to be here for the nine or ten weeks that it took to try 
this case. That's a far cry from what it would cost to 
hire a competent attorney to represent him at this trial. 

And I'm serious. Judge, I'm saying a minimum of 
$35,000, and that's what the reality is today. You go to 
anybody competent to try a federal securities case in the 
Southern District and tell them it's going to go eight or 
nine weeks, you're lucky he'll take the case, one. If he 
will, he will want in advance some 35 or $40,000. And 
that's what the condition is within the legal commurity 
in the City of New York today. 

Now, against that the government offered, I 
think, your Honor, no evidence whatever. I can tell 

you I've seen Mr. Rubinson — I don't know what, if any¬ 
thing, he secrets and I don't warrant to the Court that 
he doesn't secret because I simply don't know. But I do 


SOUTHERN Dill RICT COURT REPORTERS. U S. COURTHOUSE 

J|.||V • f»• • ARi NEW YORK NY ’91 lO.'i* 








1949a Sentence 

dhbr 21 

know what the outward demonstrable evidence is, and I think 
this U.S. Attorney, or whoever prepared this affidavit, 
it's preposterous for him to do this. 

I have seen with my own eyes these things. 

And it simply doesn't support the conclusion that Mr. 

Rubinson is a wealthy man. 

MR. WOHL: Your Honor, I think that— 

MR. ANDREWS: I'd hate to interrupt, but 

I think this is wholly inappropriate to bring these things 
in now in an effort to fortify the record. 

THE COURT: We have already gone over it before 

and I already found Mr. Rubinson could retain counsel. 

In any event, he waived it, telling me that he was going 
to represent himself and telling me he had a lawyer, and 
finally coming in here on the eve of trial and saying 
he did not have a lawyer, and we have already said that 

was part of his strategy on the trial. 

MR. ANDREWS: I recall the Court appointed 

two attorneys for him and they both backed out of the case. 
Judge. 

THE COURT: Well, that vas before I recollected 
that he had been here before and we had gone over that. 

I then sent for the record and found that he appeared 
before Judge Knapp and before myself. I had not remembered 
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that. And the U.S. Attorney did not refresh my recol¬ 
lection. And when I discovered we had been all over that, 
of course, I did not proceed with that. 

But I felt it was taken up for the first time — 

MR. ANDREWS: I surely don't — 

THE COURT: — until I reviewed the record. 

MR. ANDREWS: I assure you I don't want to reargue 

your Honor's ruling, and it's not my purpose to do it at 
all. 

THE COURT: As I said, the only possible ground 
for appeal — I have gone over this — is the counsel issue, 

and I have just gone over that. 

MR. ANDREWS: Your Honor, I think there are 
numerous issues that spring to my mind. 

THE COURT: The fact that he can now retain you 

to take am appeal again, he could have retained counsel 
if he warn ted to in this case. 

MR. ANDREWS: I don't think it proves anything. 

Judge. I think the cost to me to represent him on this 

appeal with the knowledge I do have of the case and bepause 
I'm going to be representing Mr. Levine, whose position is 
similar on some points, amd just because appeals 

THE COURT: I don't see any similarity between 
his case and Mr. Levine's. 
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MR. ANDREWS: With respect to certain points, 
and I do say just some points. Judge, I do have a good feel 
of the case and the fact is that appeals are generally 
clearly much less time consuming and, therefore, much, much, 
much less expensive than a trial. 

The difference is one of night and day, and 
Mr. Rubinson, as I say, has not paid me a fee. And I do 
not look to Mr. Rubinson for a fee in this situation. 

And if I had to look to Mr. Rubinson for a fee, I'd tell 
this Court in all candor I would not have accepted the 
retainer. 

THE COURT: Just as he got somebody to make, 
guarantee payment to you, he could have done this before. 

Mr. Rubinson is the kind of person, as I have said, you 
cannot put much stock in anything he says. 

MR. ANDREWS: The point I make here — 

THE COURT: He is the kind of person who would 
secrete his assets. The evidence shows that. His conduct 
on this trial certainly shows that. He is a person that 
does not have any respect at all for law or truth. 

So that to say I ought to put stock in his word is really 

asking a great deal, Mr. Andrews. 

MR. ANDREWS: Judge, all I'm asking is that, and 

I make this application indeed as much for my own sake as 
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I do for his, that I be given the opportunity to work with 
him pending appeal, and I think I really — I don't know, 

I can't speak for your Honor, but I don't think the record 
demonstrates over the years any kind of fear that Mr. 

Rubinson will not come in and surrender to do his sentence, 
and I think your Honor's sentence, I would have to say, 
is reasonable. It is my own impression that it is reason¬ 
able under all the circumstances, and I think there isn't 
the faintest doubt that he will come and surrender to do that 
sentence and that, really, I think, is the primary issue 
before you. 

I think there are very other serious grounds for 
appeal for Mr. Rubinson, and I think first comes to mind 
the totally gratuitous statement of Mr. Weitzman. 

THE COURT: Incidentally, I do not recall I saw 
that. Mr. Weitzman, as I recall, brought out that Mr. 

Rubinson had been -- this statement about Feiffer, I do not 
recall that. 

I think I read your brief. Mr. Weitzman said that 
Mr. Feiffer had been convicted. I do not recall that. 

I know he referred to Mr. Rubinson's prior conviction. 

MR. ANDREWS: What he said was. Judge, he said, 
"I'm not in the same category as being a criminal, the same 
as you and Stein and Feiffer are. I'm not a convicted 
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perjurer like you." 

That’s what he said. 

THE COURT: Referring to Rubinson? 

MR. ANDREWS: Referring to Rubinson and 

saying, "I am not in the category of being a criminal such 
as you and Stein and Feiffer." 

I was just quoting what he said. 

THE COURT: Saying somebody is a criminal like that 
does not mean he has been convicted. That is a common 

expression, "You're a criminal." 

MR.ANDREWS: I understand. 

THE COURT: That does not necessarily mean a 

person has been convicted. 

MR. ANDREWS: But he does say about Mr. Feiffer 

and Mr.Rubinson and he's the one I'm interested in, 

"I am not a convicted perjurer like you are." A* i in the 
context in which it was said. Judge, it was totally 
unsolicited, uncalled for, could not have been expected — 

THE COURT: Who owns this house that Mr.Rubinson 

lives in? 

MR. ANDREWS: I'm informed it is owned by his wife 
and his daughter, your Honor. Or his wife and his son. 

One combination of those two; I'm not certain. 

There is an equity above the mortgage in that 
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house, realistically speaking, perhaps of $30,000 if it 
could be sold, and that is before a possible real estate 
commission. 

And then I think your Honor would have to take 
into account the position the family would be in if it 
did not have a home. If the home were sold to pay for 

an attorney, they would be destitute. They don't have 

anything. And the government has offered no evidence 
to the contrary. 

I think the better practice clearly would have been 
to appoint him an attorney and if the government really 
believed in what it was saying, it had plenty — a civil 
remedy to recover the funds for the government. 

MR.WOHL: Your Honor, may I be heard on this 

point? 

THE COURT* Yes. 

MR.WOHL: It seems to me that, for example, the 

ownership of the house is am excellent example of the kinds 
of responses that the Court has gotten whenever there’s 
been any attempt to look into Mr. Rubinson’s financial 
condition. The documents attached to my affidavit 
establish that at one point Mitchell Rubinson claimed that 
he was the owner of the house, even though we know that 
Norman Rubinson had lived in the house for many, many years. 
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Now it is claimed that the wife and the daughter 
of the owners of the house, possibly because Mitchell 
Rubinson found it to his advantage to tr\nsfer the house 
from his name over to their names. Mr - . Rubinson testified 
very clearly at the hearing that your Honor held that the 
title is now with his wife and the daughter. 

In the probation report, if I'm not mistaken, 
there was a statement to the effect that the Rolls Royce 
that Mr. Rubinson owned had been transferred by Mr. Rubinson 
to the daughter. We have got this shifting around. 

And also in this adfidavit I attached a document 
and I mentioned that Mr. Hochen for the SEC tells me 
that this Britania Corporation is the corporation that 
owns Mitchell Rubinson's house. Also on Hibiscus Island. 
We mentioned before that Judge Tenney found in the prior 
SEC enforcement proceedings to get Mr. Rubinson to divulge 
his securities transactions that this Equity Capital 
Corporation was nothing more than the alter ego of Mr. 
Rubinson, through which he made a number of financial 
transactions. 

In addition, it is now clear tha at the very 
moment that Mr. Rubinson stood up in court an said that 
he may stay at his mother's house, which we w*uld submit 
would be something anyone who was even close to being 
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impoverished would be likely to do in these circumstances, 
when he stands up and tells the Court that, at that very 
time he is checked into a hotel and paying — he is switching 
from a $72 a night room to a $52 a night room. And 

his responses over and over again are evasive and not 
candid. 

In addition, I thinkwhat your Honor was recalling 
about an airline was just after Mr. Rubinson had gone 
through this hearing explaining to your Honor how he did 
not have very much money and he did not have -- he was 
not employed at all, had no income and didn't own any stocks, 
the question of Mr. Rubinson's passport arose. I am not 
sore if this was put on the record, whether the reporter 
got it or not. It hasn't been transcribed so far, 

but your Honor may recall that the question arose as to 
whether he should turn over his passport, and Mr. Rubinson 
said he didn't want to turn over his passport because it 
would interfere with his activities as the part owner of 
an airline, and he certainly hadn't told anybody about 
that when he was asking for appointed counsel. 

So I would submit that the Court would be 
thoroughly entitled to draw the inference that what we've 
got here is a man who just is seeking to compartmentalize 
his assets and divest himself of various types of assets. 
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and if that kind of person can come into court and get 
appointed counsel, it seems to me that we're just inviting 
defendants to engage in this very type of charade where 
they just have everything held in somebody else's name and 
then they can walk into court and swear they don't have 
any money. 

I submit the record is full of that in this case 
and full of Mr. Rubinson's activities in furtherance of 
his design to represent himself at trial and occasinally 
put in remarks suggesting that he doesn't know what he's 
doing so that he can then capitalize on that on appeal. 

And I just think, furthermore, that Mr. Hudaharris, 
as your Honor may recall from the hearing, is a resident 
of that Miami area; he's thoroughly qualified to make the 
observation that he does make, that this house is located 
in a posh area where there are high land values and that 
the Court is entitled to accept that, particularly in the tota! 
absence throughout this entire period of any presentation 
by Mr. Rubinson of what might even start to be a candid, 
full disclosure of his financial circumstances. 

And how counsel can get up at this point and say, 
well, if the government really wanted to nail down the 
house value, it could have done so at this late date, 
without ever having defendant Rubinson present any pictures. 
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any description or anything concerning this house, I think 
is a very weak position. 

I think that the record clearly indicates that 
what we do know, the very limited amount we do know about 
this mam's financial condition, gives every indication 
that he always comes up with the money to treat himself 
in the style to which he seems to have become accustomed. 

And furthermore, the Court can draw an inference 
from his evasive responses in a number of occasions. 

MR. ANDREWS: If it please the Court, may 

I respond? 

THE COURT: No. I think I have heard the 

subject at great length. 

MR. ANDREWS: I would simply like to correct the 
record, that Mr. Wohl expanded it further yet with more 
statements like "The Court could well infer," more state¬ 
ments like "It's reasonable to infer," and not one shred 
of evidence. 

I am content with this record for appellate 
purposes as it stands now, and resent his trying to expand 
it after the fact ex post facto, but if he wants to do 
it, I insist he do it accurately and I really would like 
to address the Court on one point. 

THE COURT: What is that? 
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MR. ANDREWS: The point is, your Honor, when he 


raises the question that Mr. Rubinson observed at the hearing 
that he may live with his mother during the course of the 

trial, his mother, your Honor, has a small one-bedroom apartr 

• 

ment way out in Brooklyn. She's an invalid dying of can¬ 


cer. 


It was determined in — Mr. Rubinson's wife and 
he determined that they were to appear together and they'd 
be here in New York and she'd stay with them during the 
trial. It was impossible for them to live together in that 


apartment, 


That was a decision that wasn't reached at 


that time. 


He said he may live with his mother. 


He was living in a hotel. He moved out of that 
hotel a few days after he got there, when he realized how 
long he was going to be here, and he couldn't afford a 
hotel like that. 

That's the reason for that. Every bit of this has 
a reasonable explanation. The government went to the 


trouble to go and get all these hotel records. They could 


have ordered a title search. 


I'm sure a title company 


would have done that for the U.S. Government for nothing 
and determine whether the wife and mother own the house 
or the wife and son. I don't think it matters very much. 


All of this is subject to interpretation, and 
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the point I would like this court to reflect on is whether 
or not — Mr. Wohl's arguments are great. You can, by 
innuendo, draw one conclusion but what happens to the 
Fourth Amendment? If a fellow is really indigent and 
comes in and says "I am indigent and I don't have any 
money and this is all I have," and the government gets up 
and speculates, what happens to his right to counsel? We 
can't expect a fellow — 

THE COURT: We did not have any speculation here. 

MR. ANDREWS: We have had nothing but speculation 

from the government. 

THE COURT: Based on the house he owned, we had 
a hearing on his ability to afford counsel. You have 
forgotten that. You may not have been present, Mr. 

Andrews, since you did not represent him. We had a hearing. 
Mr. Rubinson took the witness stand, it is my recollection; 
is that right? 

MR. WOHL: That is correct, your Hono_. 

THE COURT: We had a hearing on whether he could 
afford counsel. There is no speculation. I made a finding 
on the record that he was not qualified for assistance 
under the Criminal Justice Act. 

MR. ANDREWS: If it please the Court, as a man 

of limited education and no legal experience, he came in 
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representing himself on that hearing. 

THE COURT: With respect to the bail, the bail 

is set at $30,000 cash or surety bond pending appeal. 

That is all gentlemen. 

MR. ANDREWS: If it please the Court, that's 
tantamount to a remand, I think. Would your Honor please 
consider continuing as he has been? 

THE COURT: We won't see Mr. Rubinson if he gets 
out of here with his passport and whatever this is he has 
got going on Santo Domingo. 

MR. ANDREWS: Judge, he does not have anything — 
THE COURT: In addition to the fact that I do 

not think he has any substantial ground c or appeal. 

MR.ANDREWS: Judge, he doesn't have a passport. 

The State Department has been notified that it's been lost. 
THE COURT: We have been over that also. 

MR. ANDREWS: There's nothing going on over in 

Santo Domingo. 

THE COURT: By his own statement in court, he has 
MR. ANDREWS: Judge, he had an interest in an 
airline that was defunct. I can name the airline for 
you. He never received a penny from it. This is the 
point, he dealt in such candor with the Court that he told 
you things as they came into his head, which are nov; 
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prejudicing him, which don't add up to a hill of beans. 

He didn't own any airline. 

THE COURT: He did not say he did. He said he 

was involved. 

MR. ANDREWS: He said he had a 2 per cent 

interest in an airline. I have looked into it. The 
airline is a silly little thing in South America that 
doesn't work any more, and henever got a dime out of it. 
Judge, and because of that he's being prejudiced now. 

He was a babe in the woods here. 

THE COURT: Mr. Andrews, we have been over your 

motion. 

MR. ANDREWS: Would your Honor consider a 

little bit less bail, something we can reach? 

THE COURT: His bail is set at $30,000. He has, 
as I can see, a frivolous appeal. 

The evidence against him was overwhelming and 
there is no basis at all for saying that he was entitled 
to counsel under the Criminal Justice Act. 

’•> * as I have said, he has waived it by saying he 
would represent himself. 

I have warned him of the problems, and the 
record will reflect that Mr. Rubinson's conduct on 
the trial was trying to disrupt the trial, to prolong the 
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proceedings and to constantly disobey the Court's orders. 
All that is in the record. 

All right, gentlemen. 

MR. ANDREWS: Thank you, your Honor, for 
reconsidering. 

Thank you. 

MR. WOHL: Thank you, your Honor. 

THE COURT: All right, gentlemen. 
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MR. WOHL: Your Honor, the government has 

requested a hearing in this situation because, as we under¬ 
stand them, the circumstances are that after your Honor 

£ 

fixed bail for Mr. Rubinson yesterday afternoon, by 
approximately 6 o’clock yesterday evening Mr. Rubinson was 
prepared to make the bail and we submit there is some 
question as to, first of all, the source of Mr. Rubinson*s 
funds coming so rapidly after his attorneys claimed in court 
that he has no funds, and secondly the question of whether 
this is adequate security to insure Mr. Rubinson's presence 
to serve his sentence, because, as I understand it, the 
purpose of bail is to insure the defendant's ultimate 
presence, and if he is getting out on bail under circum¬ 
stances where there is no tie at all to the court, that is, 
between Mr. Rubinson and the Court, then it would seem there 
is some question as to whether he should get out under those 
circumstances. 

And, as I understand it, that tie may not exist 
hore and 1 think it therefore would be appropriate to inquire 
into it to see whether he is making bail under circumstances 
that would insure his presence in court. 

THE COURT: All right. 

Do you have anything to say, Mr. Andrews? 

MR. ANDREWS: First, your Honor, I would request 
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I 

that the government state its authority for this proceeding. 

MR. WOHL: The basic authority I think comes from 
the Nebbia case, United STates versus Nebbia, 357 F 2d 303. 

That case was decided in 1966, but, as I under¬ 
stand it, it has been enlarged upon, or at least followed, 
in subsequent cases. 

The gist of the Nebbia case was that it was a 
case very similar to this one in the sense that the defendant 
pleaded with the Court to reduce bail below what the Court 
had ordered and subsequently made bail right after saying 
that he couldn't make bail, and in that case the Second 
C’.rcuit held that the Court was entitled to inquire into 
the circumstances under which a defendant makes bail and 
the Court observed that it is not the sum of the bail bond 
that the society asks for but rather the presence of the 
defendant. 

And the point being made there was that under 
circumstances like this somebody might appear to be satis¬ 
fying the bail that was fixed by.the Court under circumstances 
where there is no reason to believe that bail is going to 
hold the defendant and cause him to appear. 

THE COURT: Yes, I think the statute itself, Mr. 
Andrews, contemplates the Court inquiring into the conditions! 
of bail and to set additional conditions if it appears that 
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originally set were not sufficient. 

So a hearing is granted. 

What is the next step? •. 

*5 

MR. ANDREWS: May I attempt to distinguish the 
Nebbia case, your Honor? 

THE COURT: Yes. 

MR. ANDREWS: First of all, that case involves 
a narcotics, a defendant convicted of a substantial narcotic 
violation, I think. 

Secondly, the Court set $100,000 cash bail and 
that $100,000 in cash was delivered by his attorney 
immediately thereafter. That may be considered a suspicious 
circumstance which may rightly warrant the Court in wondering 
what was the source of the funds and whether or not they would 
in fact hold the defendant or guarantee that he would come 
back. 

We have neither of those situations here. First 

j 

wa have a case in which the defendant has always reported, 
beon free virtually in his own recognizance. We have a 
situation where I advised the Court that there was about a 
1)0,000 equity in his home and yrur Honor set that amount as 
ball, and we have not come in with $30,000 in cash at all 
tut a surety bond. 

THE COURT: I didn't understand you yesterday to 
•»y he had $30,000 equity. 
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MK. ANDREWS: I'm sorry, your Honor. I'm 
convinced that I said that the home, if it was salable, was 
probably worth about $70,000, that^there was t-out a $40,000 
mortgage on the house, and that roughly there was an equity 
of about $30,000. I think that's in the record. 

THE COURT: And you think that somebody with a 
$30,000 equity in his home is entitled to appointment of 
counsel under the Criminal Justice Act? Is that your posi¬ 
tion? 


MR. ANDREWS: Yes, your Honor. And on that point, 
your Honor, I would respectfully refer the Court to the 
report by Judge Pollack of this court from Magistrate 
Goettel in which he explores the point that simply because a 
man who is middle class has an equity of about $30,000 in a 
home or has a salary of about $30,000 a year doesn't mean the 
within our legal system, in our big cities, given the 
complexity of federal cases, he can afford to go out and 
hire an attorney. 

This case is a perfect example, because if Mr. 
Rubinson had (1) been able to sell the home for the full 
$70,Co* in the depressed market condition that exists in 
riorida now, he would maybe have, after capital gains taxes, 
after brokerage fees, etc., enough money to hire a second- 
rate attorney in New York City to represent him. But then 
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one wonders where his family would reside. Virtually that 

is the question. 

So just because there is.a $30,000 equity simply 
doesn't, if we are going to be realistic, in my view, say a 
nan can go out and hire an attorney for a nine weeks security 
fraud case who is competent to represent him. It doesn't 
Man that at all. 

He had no income. His wife had no income. 

THE COURT: Well, you are making a lot of state- 
Mnts now about he had no income. The record in this case 
discloses that large amounts of money were realized from this 
transaction that nobody seems to be able to account for. J 

MR. ANDREWS: It was six years ago, and I told 
your Honor that those funds were dissipated at that time. 

THE COURT: That's your statement. There is no 
proof of that here. 

MR. ANDREWS: I understand, your Honor. Neverthe¬ 
less, that case, the Nebbia case, seems to be substantially 
different in a number of ways from the one before your Honor. 
And what I think Mr. Wohl is saying is that if yesterday 

afternoon your Honor felt that $30,000 bond was reasonable 
hail -- 

THE COURT: We are inquiring into it now, where 
<hat ronoy cones from. 
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MR. ANDREWS: This is precisely what Judge 

Waterman feared in his dissenting opinion in the Nebbia 
case, and I would like to quote what his Honor said. 

He said: 

"I can only visualize a program of harrassment 
ahead if Judge Sugarman should decide to permit the interro¬ 
gation the government requests.". 

In a case involving narcotic and $100,000 cash 
bail from undisclosed sources, I can see where the Court of 
Appeals may think- the courts below are being put on. In 
the narcotics area there are virtually huge fortunes avail¬ 
able to people. 

THE COURT: The same in stock frauds, in my view, 
the same in stock frauds. Some of the biggest cases in 
terms of monetary amounts involve stock frauds, equalling 
tho amounts involved in the narcotics trdae. The stock 
fraud trade is one of the biggest frauds in the United 
States. 

MR. ANDREWS: If you believe the case before your 
Honor, if you believe Stein, there were $200,000 made maybe, 
ar.d that was divided among some fourteen people. 

THE COURT: You asked me out of one side of your 
nouth to not believe Stein and on the other side you ask me 
to hellovo him. 
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MR. ANDREWS: I never asked you to believe 


Stein. 

THE COURT: You are asking me now. 

MR. ANDREWS: No, I am i?ot. I said if you 
believe Stein, the most there was there is $200,000, and 
that was divided among at least fourteen people, and in the 

j 

SEC injunctive proceeding there were fifty defendants named. 
That is a lot of people to divide up that kind of money with. 

But nevertheless it was six years ago. A lot 

* 

has happened in those six years, your Honor. But here, if 
a defendant makes the bail that the Court felt was reasonable!, 
if a bondsman is willing to go on the line for him — 

THE COURT: We are going to inquire into it. 

MR. ANDREWS: I am completely unfamiliar with 
this proceeding. May I request who has the burden, what is 
the form that we follow? What do we do? 

THE COURT: We will take a recess and you can 
read over the Nebbia case. 

MR. ANDREWS: I have read it. I don't know who 
has the burden of going forward. 

THE COURT: The government challenges it. That's 
why we are here. 

MR. ANDREWS: Thank you, your Honor. 

THE COURT: It is not my idea. 
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j J9»» 

MR. WOHL: I would think, your Honor, that the 

! 

# way to proceed would be to put on the record exactly what the 
! ter»« are of this proposed making of bail. think Mr. 

; Andrews has the bail bonsman or said he was going to have 

J 

the bail bondsman in court. 

MR. ANDREWS: I never made any such statement. 

; I was told this morning at 9:30. 

* 

* THE COURT: Excuse me. Read that back, Mr. 


10 

1 ! 

12 

13 

14 
13 
M 


IT 


l* 

X 

21 


X 

X 

r> 


Reporter. 

(Record read.) 

MR. ANDREWS: Your Honor, I never made any such 
statement. I was only told this morning at 9:30 that the 
government wanted a hearing of this kind. I don't control 
the bondsman. Ii> my practice, this is the first time in my 
life I have ever dealt with a bail bondsman. I don’t know 
anything about what they do. All I know is that they are 
supposed to be there to write bonds in appropriate situations 
I contacted one and he agreed to do it. 

I called him. He is a man, I would estimate, in 
his seventies. He has just been released fr.m a hospital for 
serious surgery and is going to the doctor today and said he 
wouldn't be available until Monday. 

THE COURT: The bail bondsman? 

MR. ANDREWS: Yes, your Honor. First of all. 
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Mr. Wohl said proposed. There is nothing proposed about 

Your Honor set bail. The defendant made the bail and 
has been released since last night and appeared voluntarily 
this morning in this courtroom and sits here before you. 

THE COURT: What is the bail he made? 

MR. ANDREWS: A bond was furnished in the amount of 
$ 30,000 by a bail bondsman, well known, been in the business 
for many years. 

MR. WOHL: We had a brief discussion in the 
Magistrate's office last night, your Honor, and no one 
actually testified but in this informal discussion it 
appeared that the bail bondsman was writing this bond 
without any security whatever from Mr. Rubinson and some 
kind of a promise that Mr. Rubinson was going to come up with 
$10,000 in cash by some time next week. 

Now, it would seem just on the face of it that 
the bail bondsmag has no security at this point from Mr. 


Rubinson. 


night? 


THE COURT: Was the bail bondsman present last 


MR. WOHL: There were several people whom I 
dcn't know to be there, that is, who I didn't recognize. Ther 
wrre several people standing there. I understood one of 
the* to be the bail bondsman. 


7 
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MR. ANDREWS: I can tell you who he was. He was 
the ball bondsman's agent, your Honor, authorized to sign 
a bond for the insurance company. ^The bail bondsman is 
Mr. Newman. He sent his agent to the Magistrate’s office. 

THE COURT: What security was given? 

MR. ANDREWS: None at this time. The bail bonds¬ 
man looked at me I'll frankly report to the Court. He said 
•What the^heck was bail set on this fi'low for," that was 
precisely his reaction and he had absolutely no hesitancy 
to sign a bond for this man because he had no doubt. 

THE COURT: You mean he decides who is to be 
bailed in the United States District Court? 

MR. ANDREWS: No, your Honor. 

THT COURT: Is that it? 

MR. ANDREWS: No, your Honor. He decides his 
own question as to whether or not it is a risk involved in 
executing a bond for a defendant and he obviously felt no 
risk involved with this defendant. He has known his family. 
There have been mutual acquaintances for many years socially. 
The ran is well known in philanthropic, work and has known 
the family of Mr. Rubinson for two generations, I think. And t 
had absolutely no fear of signing a bond on the strength of 
the representation that he would be given a deed in lieu of 
foreclosure to Mr. Rubinson's house and a cash sum in the 
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amount of some 10,000, which is not now — we can't give it 
to him now. Mr. Rubinson has to arrange to get it for him. 
juvS the man was willing to take hi^ word and he came in and 
signed the bond and so stated before the Magistrate. So at 
this point there is no security. But the question is 
whether or not there is a $30,000 bond which would have to 
be forfeited if Mr. Rubinson did not appear and then the 
bondsman would have all of his extraordinary common law 
powers to seize Mr. Rubinson and return him. And those 
powers that a Judge could give a peace officer in order to 
return a fugitive. 

MR. WOHL: It would seem, your Honor, that under 
those circumstances — 

MR. ANDREWS: We have also signed some kind of 
commitment, your Honor. 

MR. WOHL: Under these circumstances it would 
seen that what we have here is exactly what the Nebbis 
Court was talking abput when it said "If the Court lacks 
confidence in the surety's purpose or ability to secure the 
•rpoarance of a bailed defendant, it may refuse its approval 
nf a bond even though the financial standing of the bail is 
boyond question." 

The point is here we seem to have a bail bondsman 

v!>0 •• 
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THE COURT: It is a personal friend of the 
defendant's and decides who is to be bail and who ought to 
be bail* according to Andrews' statement. 

MR. ANDREWS: He is not a personal friend. He 
never met the defendant. He does know the defendant's 
family which is some of the criteria which a Court determines 
in determining whether or not a man is a risk and knows that 
Mr. Rubinson comes from good people. 

THE COURT: I never heard of a bail bondsman 
deciding if the Court was wrong and the man didn't have to be 
bailed and therefore he would let him out on his own recog¬ 
nisance. I never heard of that. 

MR. ANDREWS: That wasn't his decision at all. 

Tho question he was addressing himself to was wnether or not 
Mr. Rubinson was a good risk for him to take, not for the 
Court. He felt absolutely no danger in taking the risk that 
Mr. Rubinson would appear. I advised him of Mr. Rubinson's 
history* I advised hijn of his roots in the community, of his 
family. When advised who Mr. Rubinson's family was, who is 
people are, the bondsman knew some of them. He knew them 
because of philanthropic activity for a Jewish organization 
and he felt that there was no risk and I simply advise your 
Honor. You wondered why he did it and I told you, because 
ho felt there was no risk that Mr. Rubinson would flee and 
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refuse to return to court and he has returned to court 
every titre he has ever had to and he is here this morning. 


He was free all night. Judge. ^ 

MR. WOHL: Last night, your Honor, before the 
Magistrate, there was no discussion — well, I don't recall 
any discussion — about the bail bondsman knowing Mr. 

Rubinson. There was discussion, however, that the bail 
bondsman knew Mr. Andrews' law firm and there was some kind 
of a friendly, informal Standing behind Mr.'Rubinson 
by the law firm. 

■ # 

MR. ANDREWS: There was no standing behind. I 
think the bondsman observed — 

THE COURT: I think this proves we need a hearing. 
We will ask the Magistrate and the bondsman, whoever it was, 
to come up. We will hear it at 2:30. 

MR. ANDREWS: May I address — 

THE COURT: I just stated a ruling, Mr. Andrews. | 
MR. ANDREWS: Without hearing me. Judge, in 
response to what Mr. Wohl said. And I didn't represent .the 
truth to the Court. 


THE COURT: I am not going to hear it like this. 
Everybody here is going to take the witness stand and testify 
under oath at 2:30. 

MR. ANDREWS: The bondsman isn't available. Judge. 


i 
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THE COURT: The bondsman is what? 

MR. ANDREWS: He isn't available. He is at his 
doctor's office. He has just been released from the hospital 
and is often seen. 


THE COURT: Who was here last night and doing all 
this talking? 

MR.ANDREWS: His agent. 

THE COURT: That agent will be here at 2:30. 

Call him up now. 11 o'clock. Tell him I said to be here 
at 2:30. That's all. I have a jury out and I have a note 
from the jury. 

MR. ANDREWS: Yes, your Honor. 


SOUTHERN DISTRICT COURT REPORTERS. US. COURTHOUSE 
FOLEY SQUARE. NEW YORK. N Y - 79|.|0.*0 



JGjw 1 


1981a 


Bail Hearing 


16 


AFTERNOON SESSION 
2:30 P.M. 

MR. WOHL: Government ready. 

MR. ANDREWS: Defendant ready. 

May I take a moment to introduce to the 
Court Mr. Ralph L. Ellis, a partner of my firm, who will 
represent the defendant at this hearing in light of your 
Honor's statement that all parties who were present 
yesterday may be called as witnesses and I assume that 
will include Mr. Grimes and myself. 

THE COURT: All right, Mr. Wohl. 

MR. WOHL: Your Honor, we have an additional 
case that I don't know whether your Honor may have seen, 
decided by Judge Cannella, United States v. Arturo 
Gonzalez, which I think sets out in some additional detail 
the position that the government was urging this morning, 
which is that it is proper to seek whether or not the 
mere making of a financial bail arrangement provides some 
basis for believing that it is security that the defendant 
is actually going to appear. 

I would like to hand a copy of that to the 

Court. 

THE COURT: Let's proceed with the testimony. 

SOUTHERN OISTmCT COURT REPORTERS. U.5. COURTHOUSE 
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2 

MR. WOHL: We have the magistrate here. 


3 

your Honor, and I would think it might be appropriate for 


4 

Magistrate Goettel to explain to you what his under¬ 


5 

standing was of what was being said yesterday. 

i 

1 

6 

I don't know whether you would want him to 


7 

actually be under oath and testify as a witness or handle 


8 

it in some other manner. 


9 

THE COURT: Magistrate Goettel, do you want 


10 

to state what transpired yesterday? 


11 

MAGISTRATE GOETTEL: Would you like me to 


12 

take the stand, your Honor? 


13 

THE COURT: Yes. 


14 



lb 

GERALD L. GOETTEL, called 


16 

as a witness, being first duly sworn, testified as 


17 

follows: 


18 

DIRECT EXAMINATION 


If 

BY MR. WOHL: 


20 

0 Magistrate Goettel, would you explain to the 


21 

Court what occurred yesterday afternoon with respect to 


22 

the arrangements for bail for Norman Rubinson, the defend- 

i 


23 

ant here? 

1 


24 

A At approximately 4:30 I was advised that the 


25 

1 

Court had set bai 1 * in the $30, 000 on an appeal 
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on a defendant by the name of Norman Rubinson. 

Since we did not have the remand papers from 
the Court, it was necessary to obtain the United States 
Attorney’- acknowledgement concerning the bail terms. 

At that time there was apparently a United States Attorney' 
Office staff meeting in progress and we were unable to 
reach either you or anyone else connected with the case 
until approximately 6:30 in the evening. 

At that time you appeared, the attorney 
for the defendant appeared. You acknowledged that the 
bail terms were as represented by the surety. The surety 
was also present, with a bail bond prepared in the amount 
of $130,000. You advised that although the bail was as 
fixed by the Court, you wished to have what is known as 
a Nebbia hearing, to inquire as to the sources of the 
surety to the surety company. 

We had some informal discussions wi:h the 
bondsman, Mr. Farley, and with the attorney for the defend¬ 
ant, I believe his name was Andrews, from the firm of 
Shea, Gould, who advised that the surety underwriting 
the bond for the company was to be a security interest 
in a h use in Florida which had an equity value of $20,000 
to $30,000 but which would be a very sound sale investment 
at this time because of dcpivs-^d ^o,«JitxOns in the Florida 

t 
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2 

real estate market, and that the bondsman wanted an 


- 

3 

additional $10,000 cash as surety to cover the bond, that 



4 

they didn't have the $10,000 at that time, that they 



5 

weren't certain where they were going to raise the $10,000, 



6 

and that they were to have a meeting later last night 



7 

between Mr. Newman, who was the bondsman, and the attorneys 



8 ! 

for the defendant, and I assume the defendant and his wife 



9 

also, to discuss when and how the additional surety monies 


« 

10 

wculd be posted. , 



11 

I inquired of the attorney for the defendant. 



12 

Mr. Andrews, on what the bondsman would be relying upon 



13 

in this interim period and at what point the $10,000 



14 

would be posted, and I cannot recall his exact words, but 

1 


15 

the essence of it to me was that until juch time as the 


i 

16 

► 

money had been put up by the defendant or his family or 


\ 

17 

someone else that the bondsman would be relying upon the 


‘ V 

18 

word of the Shea, Gould firm that the surety would be 

i 

ir 

made whole on the required security. 


• y 5 

V 

20 

With reference to the question of the Nebbia 

1 

/ 

21 

i 

hearing , I stated that I thought that this was a matter 

- ' 

22 

! you should take up with Judge Motley, who had set the bond 

II 


?3 

and who would be in a position to know whether one was 


V 

i * 

24 

appropriate; that it was my belief that you had an almost 


4 

«*. 

i 25 

unrestricted right to hav- '-v.ch t hrr*.ring if you requested 
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it but that I didn't believe it would be appropriate at 
6:30 or 25 of 7:00 in the evening to refuse bail at that 
time when it met the terms of the Court and in efi. _t 
keep the defendant overnight, particularly when we couldn't 
be certain that Judge Motley would go ahead and hear the 
Nebbia hearing today. 

I told you to advise her Honor that if you 
wanted me to hear the evidence on the matter today I would 
be available to do so, and the bond was then executed in 
my presence and I have the bond in front of me now and 
the parties left at, I would guess, 25 of 7:00 or a 
quarte:* of 7:00 last night. 


an exhibit. 


MR. WOHL: May we have the bond marked as 


(Government Exhibit 1 marked for 


identification) 

Q Magistrate Goettel, is Government Exhibit 

1 for identification the bond that you just referred to? 


20 I; 


Yes, it is. 

MR. WOHL: The government offers Government 


Exhibit 1 for identification. 


MR. ELLIS: I have no objection. 


“ i! 


(Government Exhibit 1 received in 


evidence) 
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2 

Q Magistrate, at the informal'discussion yes- 



3 

1 

terday, was anything said as to whether or not papers 



4 

were being executed to give the surety a lien on the house 



5 

yesterday afternoon? 

1 

i 


6 

A Mr. Andrews said that a document — I don’t 

i 


7 i 

recall how he styled it, but I think it had the effect 



8 

I 

! I 

of an execution of judgment against the value in the 


9 i 

property — would be executed. I don't recall whether 

i 

1 


10 

he implied that it would be executed last night or pre- 

i 


11 1 

cisely when, just that there would be such a document 


12 

1 

1 

! 

executed. 

1 ! 


1 

13 | 

MR. WOHL: I have no further questions. 


14 l| CROSS EXAMINATION 

| 


15 BY MR. ELLIS: 

II 


16 

; 

Q Magistrate, could you just tell me once 


17 

again your best recollection of what Mr. Andrews said 


18 

to you with respect to what would happen until the $10,000 


If 

• 

was put up? 


20 

A I believe I asked Mr. Farley how long they 


21 

i 

had to post the $10,000, and Mr. Farley replied chat that' 


22 

was something they would negotiate with Mr. Newman later 

| 


23 

|! in the evening last night. 

li <\ 


2A 

II ^ 

THE COURT: Who is Mr. Farley, again? 

!! 

1 

25 

THE WITNESS: Th*» nonfinmar. sitting at that 

1 

i 

i 

1 
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jgjw Goettel - cross 

table back there. He is the local representative for 
Mr. Newman's bonding company. I don't think I've ever 
seen Mr. Newman. All I ever see is Mr. Farley. 

Then somehow or other I implied that I 
wondered where this left the bonding company during the 
interim period. Then Mr. Andrews assured me that he had 
no doubt in his mind about the appearance of the defendant 
and that he was certain the defendant would appear and 
that his firm was standing behind this bond and the bond 
was being written at the request of the Shea, Gould 
firm, from which I gathered that the bond, even in the 
absence of the $10,000, was being written on the strength 
of the Shea, Gould representations that the money would 
be posted. 

But I must tell you that was my inference 
from it and to my recollection it wasn't specifically 
stated. 

Q When you say "it wasn't specifically stated," 

what do you mean by that? 

A Mr. Andrews' words were "We have asked him 

to write the bond and my firm," or I -- I don't remember 
whether he said I or my firm — "feel very certain that 
the defendant will appear and that the additional surety 
will be posted ar.d that the bGi.Ji..* company knows we'll 

SOUTH CAN OlST‘ CT COURT REPORTERS U.S. COURT-iOUSE 
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stand behind it," or some words like that. 

Q But you don't recall specifically what the 

words of Mr. Andrews were? 

A I don't. I think the implication was there 

never would be any problem because f’e money would be 
put up, the $10,000. 

But at that point it was very unclear where 
it was going to come from, to the extent that we knew that 
the Nebbia hearing was requested, I said, "How can you 
inquire about the source of monies which haven’t been 
produced yet?" 

Q Was Mr. Andrews talking about the $10,000 

that was going to be put up or was he talking about his 
feeling that regardless of whether the $10,000 would be 
put up he personally felt that the defendant would appear? 

A I *ook him to be talking about both. That 

was the way I interpreted it. I really was more concerned 
from the standpoint of Mr. Farley, who told me that he 
was requiring the $10,000 as collateral toward this bond, 
which he didn't have and which he wasn't certain where 
it was coming from, and I wanted to make sure whether. 



23 l| under these circumstances, he was satisfies to write the 

24 1 bond. 

ot I! He aDparentlv was s«t-< < ed, bv what Mr. Andrews 

I 

I 

| 
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2 

1 

was saying, that he could go ahead and write the bond. 



3 

q You don't know what he and Mr. Andrews said 



4 

prior to coining down to see you. 



5 

1 

A Not in the slightest. They had no discussions 



6 

in my presence except to and from me. They didn't talk 



7 

with each other. 



8 

0 Do you know what position Mr. Andrews holds 



9 

with the firm of Shea, Gould, Climenko, Kramer & Casey? 



10 

A No idea. j 


11 

Q You don't know whether he can speak to the 



12 

firm of Shea, Gould insofar as 



13 

U I don't. And I might say I wasn't — from 


1 

14 

: my standpoint I wasn't concerned. So long as the bonding 


15 

1 

company was willing to stand by and write the bond for 

I 

| 


16 

the purposes of having the bond executed last night, that 


i - " 

17 

was all that really concerned me. I realize the United 



18 

States Attorney's Office is interested for Nebbia purposes 



IP 

in these other matters, but that was what I felt had to 

1 

• 


20 

be presented to Judge Motley. 

\ 


21 

Q Mr. Farley was present? 

1 


22 

A Yes. 

i 

1 


23 

Q Did Mr. Farley evidence any hesitance about 

I 


24 

I 

writing the bond? 

1 



25 

A No. 

1 


- 


’ i 
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2 

MR. ELLIS: No further questions. 


3 

MR. WOIIL: I have no further questions. 


4 

your Honor. 


5 1! 

THE COURT: All right. Thank you. You 


6 | 

may come down. 


7 

(Witness excused) 


8 | 

THE COURT: Is there another witness? 


9 

1 

MR. WOHL: Yes. The government would like 


,0 

to call Mr. Farley. 

1 

1 

1 

11 

i 

l 

THE COURT: All right. Mr. Farley. 

j 

1 

i 

1 

12 j 

• 

1 


CHARLES P. FARLEY, called as 

1 

1 

U i 

a witness by the government, being first duly 

1 

1 

1 

15 

sworn, testified as follows: 

\ 

16 

DIRECT EXAMINATION 


" ' 17 

BY MR. WOHL: 


18 

Q Would you explain exactly what your position 


If 

is for the company that you just mentioned? 

1 

1 

j 

20 

1 

A Public Service Mutual Insurance Company. 

i 

1 

1 

21 

I am an executing agent for the Public Service Mutual 

j 

1 

22 

Insurance Company. I execute bonds principally for Mr. 

1 

1 

* 

23 

Newman, who is also an agent of the same company, and for 


24 

other agents of that company. 

li 


25 

I 

Q Do y^u execu f ' > v or. ** frr other companies as 

1 



1 1 
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No, only for the Public Service Mutual 


i 

Insurance Company agents. 

i 

q Is there any difference between the duties 

and responsibilities of your position and the duties and 
responsibilities of Mr. Newman's position? 

A Yes. As an executing agent, I merely 

physically execute the bond. I don't concern myself as 
far as obtaining collateral or being responsible for 

liabilities in respect to a bond. 

Mr. Newman is the one who arranged with the 

collateral and he is the one who is responsible for the 

liabilities of a bond. 

q Who makes the decision as to whether or not 

a particular bail bond will be written? 

* 

A Mr. Newman. 

Q Now, how did you first learn about the proposal 

to execute a bail bond in connection with this case and 

the appearance of the defendant Norman Rubinson? 

A Late yesterday afternoon I received a call 

from Mr. Newman instructing me to come down to the 
Magistrate's office and write a bond for the defendant 


for $30,000. 


So in effect had already been 
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2 

made when 

you got the call, is that it, that is, the 



3 

decision to accept this bond? 



4 

A 

1 

Yes. 



5 

Q 

Did you have any discussions with Mr. Rubinson 



6 

as to what 

his collateral was? 


7 

A 

No. 

* 


8 

0 

Did you have any discussions with Mr. Rubinson's 



9 

attorney as to what collateral Mr. Rubinson had? 



10 

A 

Firstly, I chink Mr. Andrews mentioned that 



11 

there was 

a deed to some property in Florida and the $10,000 



12 

involved. 




13 

Q 

The $10,000 cash. 



14 

A 

Yes. 



15 

Q 

Did you state to them that you were insisting 



16 

on $10,000 

cash or was that again a decision that had 


»>■ ^ 

17 

already been made by Mr. Newman? 



18 

A 

That was Mr. Newman's decision. 



19 

Q 

You were present yesterday in the Magistrate's 



20 

office, is 

that correct? 



21 

A 

| 

Yes. 



22 

0 

i 

Did you hear any discussion along the lines 


23 

that the Shea, Gould firm was going to in some either 


24 

formal or 

informal way stand behind Mr. Rubinson? 


25 

• 

MR. FLLIS: T nhjo<~* the question, your 




• j 
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Honor, as leading and suggestive. 

THE COURT: Overruled. 

Q Did you hear any discussion on that subject 

at all? 

A I think there was — well, you say an informal 

discussion about it when we were all in the Magistrate's . 

0 Right. Would you tell us what you heard on 

that subject? 

A Well, Mr. Andrews I believe was stating to 

the Magistrate that he felt the defendant would return, 
that he was reliable, and that this reliability was such 
that his firm would put their good name, or whatever 
their reputation and so on, informally, conversation like 
that. 

Q Did you hear the Magistrate say anything 

on that subject? 

A No, I don't recall if I did. I don't recall. 

Q Was there any discussion on the subject of 

what would happen in the event that Mr. Rubinson fled? 

A I don't recall that. 

0 Was there any discussion on whether or not 

the bonding company could collect anything if Mr. Rubinson 
fled before he posted the $10,000 c\sh? 

A There was — t hei'^trr. there was a discussion 


(I 

i 


I 


j 

I 
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regarding the property in Florida. 

Q And that's all you recalx? 

A In other words, about the property in Florida 

and that the equity would be equal or almost equal to the 
amount of the bond, in the neighborhood of $30,000. 

i 

Q So far as you know, yesterday was any mortgage 

deed or other conveyance concerning this property executed? 

A As far as I know? No. 

Q And, as you understood the situation as of 

last night, did the bonding company have a lien on the 

I 

house? 

A As of last night yes. After we left this 

I 

building we went back to Mr. Newman's office and in his 
office Mr. Rubinson and his wife signed a confession of 
judgment in my presence, and a bail application which I 
made out they also signed in my presence, which for our 

j 

purposes in the bonding business ties up any and all 

l 

assets that Mr. Rubinson has. 

i 

Q Do you have that document with you now? 

I 

A I don't. 

i 

Q Where is it? 

. 

A It would be in my office in Baxter Street. 

i 

Q At the time that Mr. Rubinson and his wife 

signed this document, was there -:\y discussion as to what 

I 

SOUTHER* OUT . CT COURT PE PORTERS U.*. COURT HOUSE 








1995a 


Bail Hearing 


jgjw Farley - direct 30 

assets they had? 

A Not with me there wasn't any discussion. 

I understood he was going to then go later on that evening 
to Mr. Newman's residence and they would continue whatever 
they were discussing respecting the collateral, or the 
equity. 

Q How many documents did Mr. Rubinson and 

his wife sign in your office last night? 

A Two. 

Q And could you describe for us what they are? 

A One is called a bail bend application, in 

which on the front part you elicit necessary information 
respecting address, place of business, telephone numbers, 
et cetera, and which the applicant, in this case Mr. 
Rubinson, signed. 

Then there is an affidavit of judgment and 
confession, which he signed. 

Q That is the second document. 

A That's correct. 

Q Do you recall what Mr. Rubinson put on the 

application for his business? 

A Yes. He gave me the name of a firm Brown & 

O'Shea in Florida. 

Q On either of +*'''s r ' documents is there any 
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blank to be filled in showing the assets that the applicant, 
in this case Mr. Rubinson, owned? 

A The only thing that I filled in was in 

respect to the house in Florida. I asked him what the 
value of the house was, what he thought the market value 
of the house was, a one-familv house. He told me, I 
believe now, 70 and that he had an outstanding mortgage 
of, I believe, 40. 

Q Did he tell you about any other assets? 

A He did not. I did not ask him. 

Q Did Mr. Rubinson tell you that he was the 

owner of this house? 

A Yes. 

MR. WOHL: One moment, your Honor. 

(Pause) 

Q Back in your office, did you have any dis¬ 

cussions about this $10,000 cash? 

A With Mr. Rubinson? 

Q with anyone. 

A No. I didn't, no. 

Q At any time yesterday or last night did you 

have any discussion about the $10,000 cash? 

A With Mr. Rubinson? 


Or his lawyer-. 
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A Well, I think Mr. Andrews mentioned it at 

the Magistrate’s office. Whether he mentioned it solely 
to mo or whether I first heard it whether he was discussing 
it in front of the Magistrate, I don't recall. 

q Was it part of your job to be concerned with 

whether or not there was going to be this $10,000 cash 
put up? 

A • No, it is not part of my job. 

MR. WOHL: No further questions, your Honor. 

CROSS EXAMINATION 
BY MR. ELLIS: 

Q Mr. Farley, you said there were two documents 

that were executed, I believe. 

A Yes. 

q Were any or both of them executed by the 

defendant's wife? 

A Yes. I thought I stated that before. They 

were both signed by both parties. 

Q I see. And is that normal? 

A Absolute procedure. 

Q You stated that somewhere along the line Mr. 

Andrews mentioned $10,000, is that correct? 

A Yes. 

0 Tell me firstly, -- Lo-w as you can recollect. 
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2 

1 

where you and he were when he mentioned $10,000. 

1 


3 

A I was in the Magistrate's office. 



4 

0 Okay. And do you recall what Mr. Andrews 



5 

i 

said with respect to $10,000? 


6 

A The only thing I can recall is Mr. Andrews' 

| 

- 

7 

; 

conversation before the Magistrate, in which he said that 

i 


8 

there would be an attempt to obtain this money in order 


• 

9 

to satisfy the informal agreement with Mr. Newman and 



10 

i 

that said attempt might be made by getting it from one 


11 

or more than one person to get up the aggregated sum. 

• 

12 

Q Did he mention which person or persons? 

« 

13 

f 

A If he did, I don't recall. I don't think 

• 

14 

he did. 


15 

MR. ELLIS: I have no further questions. 



16 

. 

THE COURT: Anything further? 



17 

MR. WOHL: No, your Honor. 


* 

18 

THE COURT: Thank you. You may stand down. 



IP 

(Witness excused) 



20 

MR. WOHL: Your Honor, at this point the 



21 

government would normally call Mr. Newman. As I under- 


22 

stand it, however, he is not here. 


23 

| 

Does Mr. Andrews know where he is or Mr. 



24 

Ellis? 

| 


v 

25 

1 

MR. ANDREWS: He hr.CVC. 

• 

* 


I 
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j9j w Farley - direct 34 1 

2 

MR. ELLIS: Why don't we put Mr. Farley 

i 


3 

on the stand and ask him the question under oath. 


4 

MR. WOHL: All right. 

i 


5 

May Mr. Farley resume the stand for that 


6 

purpose? 


7 

MR. ELLIS: I have no objection. 


8 

CHARLES P. FARLEY, resumed. 


9 

THE COURT: You are stil under oath, Mr. 


10 

! 

Farley. 

11 

FURTHER DIRECT EXAMINATION 

12 

j 

BY MR. WOHL: 

f 

| 

13 

Q Do you know where Mr. Newman is? 

14 

A He is in New Jersey, Newark, New Jersey. 

1 

i 

15 

Q At his office? 


16 

A No. He went to the office of International 

1 

17 

Fidelity Company. There is a business meeting there. 


18 

Q Do you know how long he is going to be at 


ir 

that business meeting? 

i 

20 

1 

A Well, he told me he wouldn't be back much 

21 

before 5:00. Whether he returns prior to that, I don't 

22 

! 1 

| know. 1 

I 

1 

23 

MR. WoHL: I have no further questions. 


24 



25 

i 



i 
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• Andrews-direct 
Farley - cross 


CROSS EXAMINATION 


BY MR. ELLIS: 


Do you know where Mr. Newman was prior to 


going out to Jersey to attent this meeting? 

A I believe he had an appointment with his 


physician. He recently had an operation and he had to go 


back, 


MR. ELLIS: Thank you. 

(Witness excused) 

THE COURT: Anything further? 

MR. WOHL: The government has nothing 


further, your Honor. 


THE COURT: Does the defendant have anything? 


MR. ELLIS: Your Honor, I call Mr. Andrews 


to the stand, 


THOMAS 


ANDREWS , 


called 


as a witness by the defendant, being first duly 
sworn, testified as follows: 


DIRECT EXAMINATIC 


BY MR. ELLIS: 


Mr. Andrews, are you an attorney? 


I am. 


And do you p^cticc ir. the State of New York? 
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I do. I am associated with the firm of 


Shea, Gould, Climenko, Kramer & Casey. 


Are you admitted to practice before this 


Court? 


I am. 


Q Would you tell us, please, what occurred 

before Magistrate Goettel yesterday? 

A Well, briefly, we returned to the Magistrate’s 

office. I had gone to Mr. Wohl's office to get him, to 
give him notice of what was going on in an attempt to 
get him to return to us. I found he had been in telephonic 
communication with someone in the Magistrate's office 
and knew what was going on. 

We returned to the office and arrived at 
about 6:00 o'clock. Everyone had been very cooperative, 
including the Magistrate, his clerk and the marshals, 
who all stayed overtime in order to permit us to have this 


proceeding. 


I walked into the Magistrate's office. As 


far as I know, there was no record made because the 
Magistrate indicated that he wanted to find out what 
the proceeding was about. I was with Mr. Wohl, Mr. Grimes, 
the accused Mr. Rubinson, or the defendant Mr. Rubinson, 
and several other people. 


SOUTHERN DIST- .CT COURT REPORTERS U.S. COURTHOUSE 
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2 

I introduced myself to the Magistrate, as 


3 

I do to all judges, Thomas A. Andrews, the firm of Shea, 


4 

Gould, Climenko, Kramer & Casey and the address of the 


5 

firm. I told him what my understanding of what was going 


6 

on was. He knew completely what the proceeding was about. 


7 

He made at some point in time -- having I 


8 

think already reached his decision as to what to do and 


9 

Mr. Wohl having agreed, that is to say that the defendant 

10 

would be released and that if a hearing was to take place, 

| 

11 

first Judge Motley would be given the opportunity to con¬ 

12 

duct it and, should she decline,»he would conduct it. 

13 

i 

Mr. Wohl agreed to that. 

14 

Then I don't know how it came up, but the 

15 

Magistrate did ask, or it came up in discussion, what. 

16 

if any, collateral had been furnished the bondsman, and 

" ' 17 

I'm not sure again who it was that described the collateral, 1 

j 

18 

one that there was none. I think in fact Mr. Farley said. 

If 

"Well, what is the use of holding a hearing now? Because 

20 

no collateral has been in fact given yet. Wouldn't it 

21 

i 

make more sense to hold a hearing once the collateral is 

| 

22 i 

1 

furnished?" And the Magistrate agreed,and I think we 

23 | 

all agreed to that, including Mr. Wohl. 

24 ' 

Then someone expressed curiosity, and I 


25 

| 

suppose it was th~ Magisf' 34 -" , tc *: r. why the bondsman was 
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38 


willing to make this bond without the collateral. And 
I believe I said to the Magistrate that I had spoken to 
him, that the bondsman had said to me — when I was at 
Mr. Newman's house I told him that the bondsman had asked 
me, "What firm are you with?" And I told him and he said, 
"Oh, Jesse Climenko. I have known Jesse for 35 years." 

He then said, "And I've known the defendant's wife's 
family since way back in Brownsville 30 or 40 years ago" 
and the defendant was a very dear friend of a fellow who 


had been a very dear friend of his for many, many, many 
years, that the defendant had a very good record of 
returning to court, that he always did return, and there 
was absolutely no danger from his point of view and 
certainly Shea, Gould wouldn't be representing a guy in 
this kind of a case that would be a fugitive. 

And I think that fairly states what Mr. 
Newman said in the brief conversation, and I reiterated 
some of that to the Magistrate and I had said to him, 

"And I have represented other people that I would be 
loathe to say to a Court I believed would return. 

I had no hesitancy about making that representation to 
the Magistrate, of giving the bondsman my opinion that 
Mr. Rubinson would return, and that was based on the fact 
that I had been to his horn/*. hin, with his children. 
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seen him with his infant grandchildren, and had no doubt 
in my own mind that he would return. 

The Magistrate observed, and I think I recall 
exactly what he said, "Well, I suppose in some sense 
Shea, Gould might be morally liable if he were to run 
out on this $10,000, or morally responsible in some 
way. And those I think were the precise words of the 


Magistrate. It was just irrelevant really and nobodv 
responded to it and that was the end of it. The Magistrate 


really asked about it as a matter of curiosity, not as 
a matter really having anything to do with the proceeding. 

But at no time did I state, nor do I think 
anyone could reasonably imply from what I said in Mr. 
Rubinson's behalf, that the firm of Shea, Gould was stand¬ 
ing behind his promise to pay A1 Newman $10,000 as collateral 1 


for his bond. 


Q Were you a member of the firm of Shea, Gould, 

Climenko, Kramer & Casey? 

A Would that I were. I am not a member of 

that firm. And I recognize no authorize to make representa¬ 
tions for the firm nor to bind the firm in anv way. 

MR. ELLIS: I have no further ouestions. 


\ 
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CROSS EXAMINATION 
BY MR. WOHL: 

0 Mr. Andrews, yesterday did Mr. Rubinson 

execute, did Mr. or Mrs. Rubinson execute a mortgage on 
the house? 

A 
Q 

company? 

A 

Rubinson after and on in the marshal's office. I was 
present with him in the — I just want to give you the 

jl 

basis for my statement. 

I was with him in the Magistrate's office. 

I went with him from the Magistrate's office upon his 
release to the bondsman's office, where he signed documents 
which the bondsman requested him to sign. I did not 
review those documents. I did hear some conversation, 
however. 

We then, since it had bee a long, grueling 
day which began forme in the office at 3:00 o'clock, went 
out and had a bite to eat in Chinatown and I left Mr. 
Rubinson knowing that he was going to go over to Mr. 
Newman's house, Mr. Newman convelescing from this surgery, 
to discuss with him the terms iron i*h ich he would nrovide 

I 

• / 
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the collateral that he had agreed to make. 

THE COURT: What time was this? 

THE WITNESS: I believe we finished dinner, 
your Honor, at about 8:00 o'clock, and I remember Mr. 
Newman, when I spoke to him on the telephone, asked me 
to have Mr. Rubinson, if he could, pick up a Dailv News 
for him and bring it because he didn't want to go out of 
the house, he didn't feel well. It was about 8:00 o'clock 
last evening when I left Mr. Newman and I and Mr. Crimes 
returned to my office, and I left mv office at about 9:00 
o'clock. 

And my understanding was that Mr. Rubinson 
would go to Mr. Newman's home and make arrangements for 

s 

paying the money. 

Mr. Rubinson informed me that he didn’t give 
him anything, that he had agreed to give him a deed in 
lieu of foreclosure when he arrived in Florida and that 
he would get the monev from his mother-in-law to give 
him and send a check up immediately upon his return to 
Florida. 

By the way, I instructed — 

THE COURT: Wait a minute. You are talking 

so fast* • Read those last two sentences, please. 

(Record read' 
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2 

THE COURT: What check? 


3 

1 

THE WITNESS: A check for the $10,000 that 


4 

the bondsman had required and that he had agreed to pay 


5 

him. 


6 

And now I make this point because it comes 


7 

in at what happened at the bondsman's office. I expressly 


8 

| 

recall — I can't remember the language, but it was made 

• 

9 

, . ' 

clear by something that Mr. Rubmson or Mrs. Ruhmson 

i 

10 

said that the house belonged to Mrs. Rubinson and the 

. i 

11 

daughter, and I remember what went through my mind was 


12 

that the judgment, which to me was a formality, was not 


13 

adequate because of the daughter's interest in the house 1 

14 and that he would have to send up a deed in lieu of 9 

15 

_ 

foreclosure to New York in order to reall'- adequately 


16 

protect the bondsman if it ever happened that he had to 


' 17 

call U pon the callateral. 

f 

18 

MR. WOHL: I have no further auestions. 

1 E 

1 

ir 

MR. ELLIS: I have no further questions. 

1 

20 

1 

THE COURT: Thank you. 

21 

(Witness excused) 

22 

| THE COURT: Anything further? 

; i 

23 

MR. ELLIS: No, your Honor. 

i 

24 

MR. WOHL: Your Honor, the government would 

1 ’ 1 

25 

i 

submit that we have a sit-' ,! »f<p" where in effect what's 

i 

i 

i 

• 
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! 


2 

happened is that the bail bondsman has sort of informally 



3 

decided that, for at least a period anyway, the defendant' 



4 

is to be at large on a personal recognizance bond, be¬ 



5 

cause that's in effect, all we have. 



6 

And consequently it is just exactly the 



7 

type of situation where the Court has decided that he 



8 

shouldn't be at large on a personal recognizance bond and 



9 

that there is something additional that is required to 



10 

insure that this defendant be present. And then he goes 

4 



11 

out and he accomplishes exactly the same thing because 


12 ; 

of some relationship with the bonding company. 


13 

.• And we would submit that under these circum- 

4 » 


14 

stances the Court should be given an opportunity to 

* 


IS 

evaluate the situation and decide whether or not this 

| 


16 

bail arrangement is a satisfactory arrangement, because 

k "" 

17 

it is certainly not what we would imagine the Court 



18 

anticipated in ordering a $30,000 cash or surety bail. 



19 

because normally that requires that the defendant actually 



20 

put up some kind of real security before he walks out 



21 

of the jail. 


22 

And that is our point here. I think it 



23 

has been amply demonstrated in this hearing. 



24 

MR. ANDREWS: If it please the Court, 



25 

may I be considered as to »-»*at T r.~ going to say still 




1 

SOUTHERN DiSTIi.CT COURT REPORTERS U.S. COURTHOUSE 
fOLtr UARE, NEW YORK N Y. CO 7-4580 






20 |9a Bail Hearing 

jgjw 44 

under oath in response to Mr. Wohl? 

I instructed Mr. Rubinson last night not to 
leave this jurisdiction to go to Florida, because we had 

i 

neglected to ask your Honor to fix his bail limitations 
so that they would permit him to go home to Florida. 

That's why he is here today, because — 

THE COURT: Otherwise he would have been in 

i 

Florida? 

* 

MR. ANDREWS: Yes, we intended to make that 

application of you this morning first thing. Mr. Wohl 
is a very early riser and I learned verv early that he 

i 

intended to ask you to conduct a hearing. Otherwise lie 
would have been in Florida and these provisions would 

I 

have been made today at the earliest possible practical 

| 

opportunity. 

. i 

Thank you. Judge. 

MR. ELLIS: Your Honor, I just would like 

to address myself to this business of the personal recognizanc 

j 

I 

bond. 

As I understood it, and perhaps I'm wrong, 
but if the defendant had signed a mortgage on his house, 

I 

• l 

that would have been satisfactory. But what he signed 
was a confession of judgment which Mr. Farley says becomes 

i 

i 

a lien on the property. T ‘•here c ~re say to your Honor 

I 

i 
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you requested that $30,000 be put up. $30,000 has been 
put up by virtue of this confession of judgment. 

So I think that everything that your Honor 
has asked for has been done and apparently the bail 
bondsman is satisfied, in taking that confession of 
judgment, that this means something to the defendant and 
to his wife, because it is the equity in their home. 

Of course I might add: And he is here 


today. 

THE COURT: The problem as I see it from 

what I’ve heard is that we still don't know what the bonds¬ 
man has bv way of security. Mr. Farley testified that 
Mr. Rubinson and his wife signed a confession of judgment. 
Mr. Andrews claims the daughter owns part of this house. 

Mr. Farley testified Mr. Rubinson told him he owned the 
house. Mr. Rubinson sat there and shook his head in the 
negative when Mr. Farley said that. And so I don't know 
if there is any surety at all or any security at all 
for his bond. That's the way it appears to me. 

Of course Mr. Newman is a personal friend of 
Mr. Rubinson, is that it? 

MR. ANDREV7S: He may have met with Mr. 

Rubinson once. He knows Mr. Rubinson'? family and his 
roots for forty years. 


i 

i 


i 

i 


i 

i 

i 

i 

t 


I 


I 


i 

l 

! 

i 


i 

I 


i 
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THE COURT: Who was doing all that talking 

about boyhood friends and all? 

MR. ANDREWS: Mr. Newman recalled. In fact, 

I had to cut him short — 

THE COURT: Recalled what? 

MR. ANDREWS: He had to cut Mr. Newman 
short. But I was listening to him recalling the old days 
in Brownsville forty years ago where he knew Mr. Rubinson's 
father and Mrs. Rubinson's mother and father, and there 
was another mutual friend who is deceased, and he had 
apparently met Mr. Rubinson once many years ago. So 
there is no personal friendship. But he knew his people 
and he knew his roots. 

THE COURT: There is no personal friendship, 

yet he wrote a bond for $30,000 for somebody he met only 
once, without any surety, without any collateral? I 
don't understand it. 

MR. ANDREWS: I can't speak for him. Judge. 

Perhaps the defendant can enlighten us. 

I just don't — 

THE DEFENDANT: Could I explain it to your 

Honor? 

THE COURT: If you want. 

MR. WOHL: T t it should be under 
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2 

oath if Mr. Rubinson is going to testify. 


3 

a 

THE COURT: Take the stand. 


5 1 

NORMAN RUBINSON, the defendant. 


£ 1 

0 called as a witness, being first duly sworn. 

7 

testified as follows: 

i 

8 

EXAMINATION BY 

j 

9 

i THE COURT: 

10 

0 Do you own this house, Mr. Rubinson? You 

» 

11 

shook your head no when Mr. Farley said under oath that 

i 

12 

■ 

you told him that you owned the house. I sat here and 

13 

! 

watched you shake your head in the negative as he testified 

i 

14 

i 

under oath that you told him that you owned the house. 

,5 j 

Which is it? 

1 

16 

A I'll explain that to you, your Honor. I do 

l 

‘ ' 17 

not own the house. When Mr. Farley asked me to sign it. 


18 

I said, "Mr. Farley, my wife and my daughter own the house. 


ir 

She is here. She should sign this, too." 


20 

And he misunderstood. My wife and my daughter 


21 

own the house and this is why I tried to clear it up and 


22 

that's why I'm on the stand. 


23 

And that's exactly the way it is, your Honor. 


24 

I explained that, that my wife should sign it, because 

i 

25 ! 

' 

he didn't ask my "ife to e ’gr. if criginall/. I signed it 


1 
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and then I said, "My wife should sign because she is 
going to give you the deed to the house." And that's 
exactly what it is. fly wife was sitting in his office. 

That's exactly what it is. 

Q What about this $10,000? 

A The $10,000 came up while we were in the 

Magistrate's chambers and I said, "As soon as we get out 
I'll call my mother-in-law," which I did. There is a 
phone right outside the chamber and she said that she 
would deliver me the $10,000 to give to Mr. Newman. 

That night when I went to see Mr. Newman 
he told me that he will tell me the correspondent in Florida 
to give the deed to for this public surety company and 
also to give them a check made out for $10,000 to the 
public surety company. 

That is exactly the way it is. And I have 
every intention of, if you let me out, to go back to Florida 
and comply with Mr. Newman's request and I have no intention 
of going anywheres. I never did. I didn't know we were 
going to have a hearing this morning. I was available. 

I was called. I came down immediately. In fact, I was 
here, as the clerk here can tell you, before anybody else 
was here I was here, and I sat and I waited because I 
didn't know what time it gc 4 r.': to be. 
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THE COURT: Any questions by either side? 

MR. WOHL: Yes. The government has a couple 


of questions, your Honor 


EXAMINATION BY 


MR. WOHL: 


When war the first time you heard about this 


23 


$10,000 requirement to get out on bail? 

A When I came to the Magistrate's office my 

wife said to me, "$10,000." I said, "For what?" She 
said, "I'll explain it to you. I'm all mixed up." And 
that's when Mr. Andrews explained to me, and also the 
other gentlemaq, Mr. Farley, that they would require an 
additional $10,000. 

And then I went outside and I called my 
mother-in-law from the telephone right outside his chambers 
on, I don't know what floor it is, but there is a phone 
right outside, and I asked her and she said she would 
give it to me. So I told Mr. Andrews that she would 


give it to me, 


22 li $ 10 , 000 ? 


Where is your mother-in-law going to get the 


My father-in-law. The anniversary of his 


death. He died a year ago and left her a few dollars and 
this is the last *?he' s go«- 
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2 

Q How do you know that? 


3 

A How do I know it? We have been living 


4 

together for over thirty years, thirty-three years we are 


5 

living all together. We ar one family. 


6 

THE COURT: Your mother-in-law lives with 


7 

you in Florida? 


8 

THE WITNESS: Yes. We live in the same house — 


9 

we are in this house for twenty-five years. Prior to 


10 

that — we are married thirty-three and a half years. 


11 

and out of that, with the time out in the Army, it is 


12 

approximately thirtv-two years we are living together 


13 

as one family. And I have no intention of going anywhere. 


14 

Q When did your father-in-law die? 


15 

A A year ago today. 


16 

Q And how much is the insurance policy? 


17 

MR. ANDREWS: Objection. 


18 

MR. ELLIS: I object. I don't think this 


to 

is at all relevant to this hearing. 


20 

THE COURT: Overruled. 

21 

The objection is overruled. 

22 

Q How much? 


23 

A Sorry. He did not have any insurance policy / 

1 

1 

24 

to my best belief. 


25 

0 He didn't? 

1 

1 
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A He was a very frugal man. He did not believe 

in insurance. I think he once had a $1,000 policy and 
I don't know if he had that, because I know there was no 
collection on that $1,000 policy. 

Q Right. Well, how much was his estate that 

! 

he left your mother-in-law? 

A He had no estate. He was a frugal man. He 

worked all his life. We lived together. He had no 
estate and he helped me out in the last few years and 

i 

whatever he had left he left to his wife. 

Q Do you know how much he left his wife? 

i 

I 

A I don't really know, no, because my mother-in- 

law is seventv years old, seventy-one years old. She is 
not well herself and I never got into that with her. It 
is a touchy subject because mv mother-in-law — like I 

! 

say, it is a year today. A few weeks ago there was an 
unveiling and it is a very difficult situation. 

i 

Q In this phone conversation that you had with 

I 

your mother-in-law, tell us what you said to her and what 
she said to you. 

A I said, "I am going to get out and the conditions 

I 

of bail are a deed to the house and $10,000." 

And she said, "I'll give it to you." 

So I informed M r. Hcvr.an th<at night, the same 
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night, last night, that he would have the $10,000. 

Q And was anything else said other than what 

you just said? 

A To my mother-in-law? 

i 

Q Either to your mother-in-law in the phone 

conversation or by your mother-in-law in that phone con- 
versation. 

A No. 

Q That was the entire conversation? 

i 

A No. We are, like I mentioned, M Wohl, 

I 

one family. She is like my own mother and I'm like her 
son. And, like I mentioned, it has been mentioned through 
the trial here, I'm married to the same woman and for 

i 

thirty-three and a half years. I never went away yet and 

I 

I don't any any intention of leaving. 

j 

0 Do you know where the $10,000 is that your 

mother-in-law is going to put up? 

A I don't know. I know she has been holding 

money in the house and she has — at that age, in the 
seventies, they are very secret: under this, in that, in 
a clothes drawer. I don't know. She lives on one side, 

I 

in a room, and we eat together, we alwavs eat together. 

Like I say, we are just one family, that's all. We always 
eat together and — but T r ~t g~ir.g to say to her, "Where 




» 
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Rubinson 


is your money?" I wouldn'tsay that to her, and I never 


looked for it. 


Q Well, hasn't she given you money before? 

A Yes. Every time my wife asked her, she gave 

to both cf us. 

Q Was that in cash or in checks? 

A Well, she gave us cash. Most of it was cash. 

Like I say, these are people that are up in their age and 
weren't well, and whatever they kept, they kept like 
together. That's why we live together. 

Q This call to your mother-in-law was after 

the meeting in the Magistrate's office, is that correct? 

A Yes, sir. 


MR. WOHL: I don't have any further questions. 


EXAMINATION BY 


MR. WOHL: 


Mr. Rubinson, do you know how your wife and 


your daughter own the house? 


Yes, sir. That was — last vear — 


Q No. What I mean is, I am trying to elicit 

from you whether they own it jointly or in common, or 


don't you know? 


I don't know the terms. 


Okay. But, «'’**ic~ it to say, each have an 
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interest in the house? 

A Well, I put it that way because I didn't 

want — you know, I wanted they should be taken care of 
somehow, you know. 

0 I see. And your wife signed a confession 

of judgment? 

A Yes. My wife is here today and she did. 

Q As you sit there on the stand, you understand 

that if you leave the jurisdiction and don’t come back 
your wife can lose the house? 

A I would never do that. I understand that 

explicitly and I would never do it. Like I say, I was 
on my own recognizance. I never went anywheres. i came 
every day. Whenever Mr. Wohl called me in my hone, he 
always found me there, and I came up when he asked me to 
come up. I never once told him I couldn't come up, I'm 
not coming up, and he can verify that. I always came. 

I never one time didn't show up. In fact I usually came 
an hour early. 


1 




i 

i 


j 

i 


I 


I 


21 


22 

23 

24 

25 


MR. ELLIS: I have no further questions. 
EXAMINATION BY 
THE COURT: 

Q Did you hear Mr. Andrews yesterday tell me 

all about how you were drinking <-»arr’'ing on with 
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i 


2 

Sidney Stein up here in New York? 

1 


3 

A Yes, ma'am, I did. 


4 

Q And all that kind of thing. 


5 

A Yes, ma'am, I did. 


6 

Q Is that true? 


► 

7 

A Yes, ma'am. Unfortunately that's what happened. 


8 

Unfortunately that's what happened. That's the truth. 


9 

THE COURT: All right. That's all. 


10 

(Witness excused) 


11 

THE COURT: What do you say, Mr. Wohl? 


12 

MR. WOHL: Your Honor, I would say we are 


13 

pretty much where we started, in the sense that your Honor's 


14 

observation is correct, that there hasn't been any security 


15 

1 

put up, and what we have is a confession of judgment of 


16 

a man who has claimed high and low to everyone who will 

i 

‘ ' 17 | 

listen that he doesn't have any assets. He has effectively 


18 

given away his house, his car and, the government would 


IP 

submit, anything else tangible that lie had and he miraculousl 

I 

f 

20 

still manages to live in a rather pleasant style by anyone's 

21 

standards, with his Rolls Royce and his four bedroom house, 

| 

22 

whether you call it a one-family house or not, and then — 

1 

23 

THE COURT: Excuse me, Mr. Rubinson. What 

1 

24 

does your mother-in-law do for a living? 


25 

r 

THE OEFENDANT: ** a very sick woman. 

i 

i 
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2 

She has cancer. She has one breast removed. She can't 


3 

work. She has never worked. She has high blood pressure. 


4 

She never worked, your Honor. She has been sick. 


5 

THE COURT: Never worked in her life? ^ 


6 

THE DEFENDANT: No, ma'am. 


7 

THE COURT: And you say your father-in-law 


8 

didn't have any insurance, just $ 1,000 maybe? 


9 

THE DEFENDANT: I think he let that drop 


10 

because he — there was nothing ever collected. 

1 

11 

THE COURT: I see. 

12 

THE DEFENDANT: Without me, your Honor, they 

13 

i 

were like destitute. This is why Judge Weinstein let me 

14 

go to the Halfway House, I could get out and try and i 

15 

help these people that lived with me. 

16 

i 

THE COURT: You say they are destitute? 

17 

THE DEFENDANT: They would be, without me 

1 

| 

18 

now. It came to that. 


19 

THE COURT: I thought you said your father-in- 

1 

1 

1 

| 

20 

law left your mother-in-law a lot of money and that's how 


21 

t 

she got $ 10 , 000 . 

22 

THE DEFENDANT: I didn't say that. That's 

23 

1 

the end of it. In other words, if I left, there is 

24 

1 

nothing. 


25 

MR. WOHL: Thi c, ir excellent example. 

» 
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i 

2 

i l ' 

your Honor. Within five minutes the man has\on the 


3 

one hand said that his mother-in-law keeps a stash of 


4 

cash that he has never seen and now he is saying that 


5 

that's the end of it and she doesn't have anything left. 


6 

It is just a continuation of this evasive double-talking 


7 

1 

1 

kind of information about this man's financial affairs. 


8 

MR. ELLIS: May I be heard, your Honor. 


9 ! 

THE COURT: No. Just a moment, please. I 

1 

10 

am reading something. 


11 

(Pause) 

t 

12 

All right. You may be heard now. 

13 

MR. ELLIS: Thank you, your Honor. I -just 

14 

want to comment on my friend Mr. Wohl's statement. 

15 

I don't think there has been anything evasive 

16 

except in the ears of the hearer. I think what the 

! 

' ' 17 

testimony was was that the defendant's mother-in-law 

i 

18 

kept some money in the house. This was not stashes of 

1? 

cash with the inference that there are hundreds of thousands 


20 

of dollars lying around the house. 

21 

He also said, I believe, that if she puts up 

22 

the $10,000 and he flees, she is then destitute because 

23 

| 

she has nothing else. That's what he said. 

24 

Mr. Wohl may hear something different, but 

i 

25 

that's what he said. 
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2 

Now, perhaps we should elicit from -- 


3 

THE COURT: That's what he said after he 


4 

got down from the stand. I asked what his mother-in-law 


5 

did for a living. But, if you want, I'll have the reporter 


6 

read back what he said about his mother-in-law and the 


7 

money stashed here and there stashed around the house. 


8 

MR. ELLIS: I don't think it is necessary 


9 

at this point, your Honor. Whatever he said he said and 


10 

the record will speak for itself as to whether he said 


11 

stashes of cash, with the inference that she had a lot 

12 

of money. Perhaps we should get something straightened 

13 

out and that is wnat — 

I 

14 

THE COURT: Do you know that Mr. Andrews 

15 

told me yesterday that somebody had paid him, Mr. Andrews, 

1 

» 

16 

a fee to take an appeal for this defendant? 

! 

17 

MR. ELLIS: I am given to understand that 

i 

18 

a fee has been paid to the firm of Shea, Gould to take 

i 

i 

IP 

that appeal, and I'm also given -- 

i 

i 

20 

THE COURT: You don't know, you are not a 

21 

1 

member of the firm either? 

22 

MR. ELLIS: I am a member of the firm, yes. 

23 

i 

ma'am. 

I 

24 

THE COURT: And you don't know whether that 

25 

i 

is so or not? 

1 

| 

i 

i 


!j 

i 
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i 

MR. ELLIS: I don't know as a fact, no, ma'am. 
With all due respect, your Honor, we have thirty-odd 


partners and really none of us know everything — 


THE COURT: I'm talking about this case. 


MR. ELLIS: This case I was brought into. 


I would say, about noontime today. 

i 

THE COURT: What did you say about that 


yesterday, Mr. Andrews? 


MR. ANDREWS: I will try to recall what I 


said yesterday and I'll tell your Honor anything you 

i 

would like to know about the retainer. 


THE COURT: Somebody paid you a fee? 

I 

i 

MR. ANDREWS: Not somebody. A fellow named 


Mario Pinto, a member of the Bar in the Country of Brazil 


in Latin America, a gentleman I think of substance and 


culture whom I have met, who employs Mr. Rubinson, which 


fact is verified by the probation report that was submitted 


before your Honor, a man who has known Mr. Rubinson for 


quite some time, apparently, I gathered from the conversation 


I had with him. He paid the fee, advanced it. I am not 


privy to his arrangement with Mr. Rubinson, but what was 


discussed before me led me to believe that Mr. Rubinson 


was responsible for that and that some day he would try 


and repay the man. 


I 

I 
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THE COURT: You say he worked for this man? 

MR. ANDREWS: Yes, ma'am. 

THE COURT: Doing what? 

MR. ANDREWS: I don't know. Mr. Pinto is 
a businessman and he has a business in Miami Beach, which 
the probation department has verified as well. I noticed 
it in the probation report. 

THE COURT: What do you do? 

THE DEFENDANT: I am organizing a sales force 
for him, your Honor. They are going into the retail selling 
of all types of petroleum and metals. 

THE COURT: Does he pay you? 

THE DEFENDANT: I have been working gratis 
up until May 1st, and at this time, after May 1st, 1 get 

I 

I 

$1200 a month and more if everything works out. And the 

I 

probation department came down — 

THE COURT: Is that the only job you have? 

* THE DEFENDANT: Yes, ma'am. 

THE COURT: What is the name of the company? 

i 

THE DEFENDANT: Brown, O'Shea & Comnany. 

THE COURT: Brown, O'Shea? 

' . i 

THE DEFENDANT, Yes, ma'am. 

I 

And the probation department came down and 
visited with him. 
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MR. ANDREWS: I went to the place of business, 

your Honor, and T saw theman and I saw Mr. Rubinson work¬ 
ing there. I h .ve a setter agreement with Mr. Pinto, 
and Mr. Pinto did pay our retainer and has obligated 
himself to be responsible for any overage. 

THE COURT: Well, you say,Mr. Rubinson, 

you have to get a check from your mother-in-law and you 
have to give a deed to Mr. Newman, is that it? 

THE DEFENDANT: Yes, ma'am. That's correct., 
and this is why I asked Mr. Andrews last night if I could 
go back. He said,"No,I didn't get the bail limits 
extended to Florida, so don't go until I get to Judge 
Motley for an extension of bail." So I'm here. And as 
soon as I can go, it will be executed. 

And I spoke to Mr. Newman and Mr. Newman 
told me that I should bring it to the correspondent there 
on Tuesday, if I can have it do^.e by Tuesday. I said I'll 
have it done. 

THE COURT: This is to the correspondent 

in Florida? 

THE DEFENDANT: Yes. The same Public 

Service Casualty Company'.' Make the check out to Public 
Service Casualty," he told me, and also to bring the deed 
over to the correspondent. "T k< s name begins with O, " 
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he told me . But he said he would give me everything before 
I went back. But he told me Giddings — I don't remember 
the name. 

THE COURT: You don't know the name of the 
correspondent? 

MR. FARLEY: Richard Gladwell, your Honor, 
Miami, Florida. 

THE DEFENDANT: I didn't remember. Giddings 

or Gladwell. 

THE COURT: What I think should be done 
is that your wife, since you say she and your daughter 
own the house and have to give the deed, and your mother- 
in-law has the money, that that should be done by them 
before you leave the jurisdiction, because there is not 
any surety which has been given by you to Mr. Newman. 

Isn't that so at this point? 

THE DEFENDANT: No, nothing has been given 
by me. Mr. Newman said that I should — you know, I'm 
afraid of one thing, your Honor. If I don't help and do 
it — I'm not talking about people that know business. 

I'm talking about people that don't know how to handle 
it. I promise you I will not go away if you let me go 
back. I stand here and, like I say, I could have gone. 

I was never out O" bail, '’’^s the first time I have 


I 


I 

I 


I 


t 


I 
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had to post bail in my whole life. I never went away 
and I promise you, as sure as I'm standing here, I will 
not go away. 

THE COURT: Your wife can take the deed 
over to the correspondent, can't she? 

THE DEFENDANT: I'm sure she could, but 

like I say — 

THE COURT: And she can get a check from 

her mother, can't she, to take it over there on Tuesday? 

MR. ANDREWS: Is your Honor directing that 

he remain within the jurisdiction until those things are 
accomplished? 

THE COURT: Yes. 

MR. ANDREWS: Thank you, your Honor. Do you 
wish him to report by telephone or any other way to the 
Court? 

THE COURT: He has to come in Tuesday and 
we'll see whether that has been accomplished. 

MR. ANDREWS: Yes, your Honor. 

THE COURT: 4:00 o’clock Tuesday. 

MR. ANDREWS: May we make it earlier, your 
Honor? I have a schedule that is going to require me 
to be away from the courthouse at that time. 

THE COURT: Away a«- ^-"0 o'clock? 

SOUTHERN 0IST> iCT court REPORTERS u.s. courthouse 

. NrW'VOft* n y. cn ? 4*so ___ 
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1 

jgjw 64 

2 

MR. ANDREWS: Yes, ma'am. I am supposed to 

3 

j go out of town on business at about mid-day. 

4 

THE COURT: How early can this be done? 


5 

Your wife can do it Monday? 


6 

THE DEFENDANT: Yes. She can get — I 


7 

don't know what the legal requirements are. She can bring 


8 

the deed. I don't know what kind of papers or how — 


9 

MR. ANDREWS: She can do it Monday. 


10 

THE DEFENDANT: She can? Okay. 

11 

MR. ANDREWS: He doesn't understand that 

12 

preparing a deed is not a complex thing, your Honor. And 

13 

I'm sure it can be done on Monday. And we can represent 

14 

! 

to the Court that that has been done by Tuesday morning. 

15 

THE COURT: Do you think that would be 


16 

sufficient, Mr. Wohl? 


" 17 

MR. WOHL: Yes, that would be satisfactory 


18 

i 

to the government, your Honor. 


IP 

THE COURT: You get the name of this corres- 

| 

20 

pondent and tell him to send you a wire on Tuesday that 

21 

• 

that is accomplished. 

22 

) 

MR. ANDREWS: If your Honor please, Mr. 

23 

I 

Grimes is available to come at 4:00 o'clock on Tuesday, 

* 

24 

so that will be satisfactory. 


i 

| 

THE COURT: All 

MR. ANDREWS: Thank you, your Honor. 


_u 

! 

• Oo 
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Defej&ant Levine's JUdgnjent _ ft , „ 

United States District Court for 


DEPENDANT 


i_i.av ren ce .Levine. 


LIKE. ^OUTHEKtl j2.I£.T_BI£T_QT_yQRH. 
OOCKCTNO ^-|_573 




In the presence of the .ittorocy for the government 
the defendant appeared »n person on this date - 


j MONTH 


I May 


o-v 

_Z2— 


YEAR 

1975 


COUNSEL 


PLEA 


I WITHOUT COUNSEL However Hie court idvii.d defendin' of njht to couniel ind liked wh.in.r dtfendin: devred to 
hive cowniel ippointed h, the court ind the d.'endini thereupon wii.ed liiiilmce of count.!. 


J WITH COUNSEL 


_1HQM&S- &ND3£fc T S_ 


I GUILTY, and the court being satisfied that 
there is a factual basts for the plea, 


(Name or counscll 
| NOLO CONTENDERE, X 1 NOT GUILTY 


FINDING & 
JUDGMENT 


There being aj£x*50b frdlcI of 


NOT GUILTY. Defendant is discharged 
GUILTY. 


SENTENCE 

OR 

PROBATION 


Deicndant has been convicted as charged of the ofA-neM of unlawfully, wilfully and knowingly 
did combine, conspire, confederate and agree together and with others 
(* to make use of means and instruments of transportation and communic¬ 
ation in interstate and foreign commerce and of the mails to sell 
securities, at a time when no registration as to said securities was 
in effect with the United States Securities and Exchange Commission. 
(Title 18, United States Code, Section 371). 

Thv iSfePlSaS.*? dA&dlW^WfcvttJrn, 1° »*« »hv ,udsm.nl mould not o< oronoonced. B.cium no iufl c .nl Clili* lo the c.nrriry 
Ij ,o Ihc court, the tour, id.udgrd th, d.f.ndlh, gu.liy li ch,^d ind convicted ind ordorC ihi. Th. ^n^, » 

h.,« b , commuted to Ih. cj.iod-, uf Ih. Attorn., G.n.nl o! h.» lulhor.rcd r.pro.nl. 1 * lor ,n.pr,AJnm.nl for . p.r.od of EIG.-TT E-N 

(18) MONTHS Imprisonment. ECECLTTION OF SENTENCE IS SUSPENDED. Defend¬ 
ant is placed on Probation for a period of TWO (2) YEARS, subject to 
the standing probation order of this Court, and defendant is fined 
)h$10,000.00 to be paid within THIRTY (30) DAYS of this Judgment. 

(Deft, is to stand committed until the fine is paid 
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Defendant Kaye's Amended Judgment 

amended United States District Court for 
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United Stales of America vs. 
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COUNSEL 



In the presence of the a.toiney foe the government 

MON 1 H 

1 

OAY 

V £AR 



Llull_ 

3 

1975 


WITHOUT COUNSEL Ho««< Ihe court aj.nc.l defendant of ri t ;.l In COUP*: and aaked »h.lhrr defendant dcureu lo 
ha„ counsel appom.ed be tt>« curl and H i defendan. .hereupon waiyed M..ur„> of counsel 


I WITH COUNSEL 


pie* 


| GUILTY, and the court being satisfied that 
there is a factual basis for the plea, 


(Nine of counsel) 

l__J NOLO CONTENDERE, 


i NOT GUILTY 


FINDING & 
JUDGMENT 


IhcfC being a finding/verdict of 


NO" GUILTY. Defendant is discharged 
GUILTY. 


ixxKJWOijgioeiftKXKXXJOcxjtauNtitsoLTJsooiarxofsOok on this 3rd day of uuly, 1975, this 
■ Court pursuant to Rule 35 of the Federal Rules of Criminal procedure 
( amends its judgment cf March 28th, 1975 as indicated below ** —. 


SENTENCE 

OR 

PROBAT ION 
ORDER 


SPECIAL 

CONDITIONS 

OF 

PROBATION 


V 


V,, court aaked whrlhcr def.ndan. had any, lung lo car why Mvne.l mould pc. be pronounced Recam. no curtrcep. caum lo hecon "^ 
Chuwn o, appeared to lh« court. .Me court ad.udecd the defender,, guil.y a. charged and con.icted and ordered .hah The ,1.^pd.rt 
hereby commil.ed lo .he cua.ody ol .he Al.orney Gene,a. o, hr. author,red rcpreccnta.,.. toe „pp- anment for a pciud cf ONE 1 *L ) 

YEAR and ONE (1) DAY; and on condition that the defendant be confined 
in a jail type institution for a period of THREE (3) MONTHS, the 
execution of the remainder of the sentence of imprisonment is suspen¬ 
ded and the defendant is placed on. proba tion for a period of NINE (9) 
MONTHS and ONE; (1) DAY, subject to the standing probation order of 
this Court, pursuant to Title 18, LTnited t-.tates Code, Section 3651.) 


sQFVuW"' 


\Cr v ° 


jWc 


06 


£70 


ADDITIONAL 

CONDITIONS 

OF 

PROBATION 


COMMITMENT 

GECOMMEN 

DATION 


iir.Nto »r 

, X . ur-. o,»ir,n Jude* 
I Ci.r. Mayivteaia 


„f proh ,l,on ,ripened abme, ,1 ,s hereby oedereo iM.l .he general cond,Hons ol probation, sel oul on .he 
, rd , he Court may chan • ■ r e conditions ol probal.un. reduce or rslcnd .he per od o. ceobanon, aon a. 
,Z, wuhina mp,ah..,on perilrj of fi,e years perm.u.d by .a. nsnr i„u« . -arrant and 

probation lor aVula.’un occurring during .he ptuoalion pcriuJ __ 


In jJtMion lo Ihe spetul condition* 
reverve *iJe of this |ud<mcnt te impo 
iny lime during ihe prnp.ition period or 


V The court orders commitment lo the custody of the Attorney General and recommends, 


tl it ordered that the Cltr* driver 
a ccriu.fd iopy of this judgment 
and commitment to the U S. Mar - 
vh.il or other qualified officer. 









2033a Honorable Constance B. Motley's Opinion 

OFFICE COPY 

UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


UNITED STATES OF AMERICA, 


-against- 


NORMAN RUBINSON, et al., 


: 74 CR. 


Defendants, 


APPEARANCES 


SHEA GOULD CLIMENKO AND KRAMER 
3 30 Madis* >v ".venue 
New York, New York 

Attorney for defendants Levine and Rubir son 

MORTON ROBSON 
450 Park Avenue 
New York, New York 

Attorney for defendant Albert Feiffer 

William Chester 
Defendant pro se 

DAVID KEEGAN 

1000 Franklin Avenue 

Garden City, New York 


573 


Attorney for defendant Reynolds 







2034a Opinion 


Appointment of Counsel 


During pre-trial proceedings in this case, 

defendants Chester, Rubinson and Feiffer each moved for 

the appointment of counsel on the ground that he was 

"financially unable to obtain counsel." 18 U.S.C. § 3G05A 

(b). These motions were renewed at the post-trial hearing 

held May 15, 1975. None of these defendants had requested 

counsel at the arraignment before Judge Knapp on June 17, 

1 / 

1974. Nevertheless, the court held a hearing on December 
5, 6, and 20, 1974, and January 10, 1975 to determine these 
defendants' eligibility for appointment of counsel. Infor¬ 
mation with respect to financial status was also elicited 
at the conclusion of the trial in the course of bail appli- 
cations. (Tr. 7439, et secj.) For the reasons stated on 
the record, the court found each of these defendants capable 
of employing adequate, competent private counsel and denied 
these applications. Ahaya v. Bak er, 427 F.2d 73, 75 (10th Cir. 
1970). Those reasons may be briefly summarized as follows. 


2 
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C hester 

The court found that defendant Chester was an 
attorney by profession and at the commoncement of proceed¬ 
ings in this case had a salary of $25,000 a year working 
as a corporate counsel in' Miani. (Tr. Dec. 5, 1974 at 6). 
Further, defendant Chester owned a house in Miami, in which 
although mortgaged, he had an equity of $10,000. (Id. at 7 
Tr. Dec. 6, 1974 at 8]' The court concluded that these 
resources rendered the defendant financially capable of re¬ 
taining counsel. Accordingly, the motion for appointment 
was denied. (Tr. Dec. c . 1974 at 81). 

Chester renewed his motion for appointment of 
counsel for purposes of appeal at the sentencing and post¬ 
trial hearing held May 15, 1975. Notwithstanding the fact 
that the defendant has lost his job due to his felony con¬ 
viction, he has been retained until June 1, 1975 as a lawye 
Further, his wife works as a stewardess. He has no 
children to support. Finally, the evidence on the trial 
disclosed that Chester was one of the defendants who re¬ 
ceived large sums of money as a result of the sale of un¬ 
registered stock in the name of a previous wife, Frances 
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Roberts, and through the activities of a codefendant, 
Reynolds, for which there has not been an accounting. 

As noted above, Chester owns a home and may well have 
other resources gained with the still unaccounted for 
profits from the securities transactions which formed the 
basis of this indictment. For these reasons, the court 
concludes that the defendant is able to retain counsel and 
denies defendant Chester's post-trial motion for appoint¬ 
ment of counsel on appeal. 

Rubin son 


With respect to defendant Rubinson the court 
found that he had been employed in the travel basin'us (Tr. 
Dec. 6, 1974 at 76), that he had only a wife and a daughter 
in her twenties to support (Tr. Dec. 5, 1974 at 4-5) and 
that defendant had considerable equity (notwithstanding a 
$40,000 mortgage) in a house in Miami valued in excess of 
$65,000. (Tr. Dec. 20, 1974 at 16, ejt seq . ) The court notes 
that Rubinson’s answers with respect to his financial con¬ 
dition were pointedly evasive and impeded the court's de¬ 
velopment of this issue. Nevertheless, the court was able 


4 
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to conclude, based on value of the home, that ‘ v e defend¬ 
ant could afford counsel. 

Further, there was evidence that defendant 
Rubinson had repeatedly insisted on representing himself 
despite the court's admonition to get a lawyer due to the 
complicated nature of the case. (Tr. Dec. 27, 1975, quoted 
in Tr. Dec. 6, 1974 at 65, et seq .) The court, at one 
point, sought to appoint counsel for Rubinson but this was 
before the court realized the application had been previ¬ 
ously denied. After the court's recollection was refreshed 
and after a hearing the request for appointment of counsel 
was denied. At another point in the proceedings defendant 
Rubinson indicated that he had retained a Mr. Freeman to 
represent him and apparently it was only because Mr. Freeman 
became unavailable due to business commitments in Europe 
that Mr. Rubinson finally moved for appointment of counsel. 
(Tr. Dec. 6, 1974 at 165.) In sum, the court concluded 
that defendant Rubinson could afford counsel but had indi¬ 
cated that he intended to represent himself. In the court's 
view, defendant intelligently waived his right to counsel. 
U nite d States v. Arlen , 252 F.2d 491 (2d Cir. 1958). Cf., 
U nite d S tates v._H arrison , 451 F.2d 1013 (2d Cir. 1971). 


5 
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Accordingly, the court denied the motion. (Tr. Dec. 6, 
1974 at 81 and 164-66.) 

At the post-trial hearing and sentencing held 
May 15, 1975, the issue of appointment of counsel was re¬ 
newed. Although the exact figures representing Robinson*s 
net worth varied slightly from those previously adduced, 
the court again concluded that Robinson had been abxe to 
retain adequate counsel and that any alleged prejudice 
resulting from his having proceeded pro se at trial was 
part of the defendant's trial strategy and was not such as 
requires a new trial. 


Feif fer 


Finally, with respect to defendant Feiffer, 
although Feiffer and his retained counsel were present at 
various pretrial hearings at which appointment of counsel 
was discussed, it was not until the eve of trial that 
Feiffer*s retained counsel sought appointment for himself 
under the Criminal Justice Act. Over the course of pre-trial 
proceedings there had been a suggestion that defendant 
Feiffer was under some financial strain. ( See , e.g., Tr. 


6 
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Dec. 5, 1974 at 13-14; Tr. Dec. 6, 1974 at 143; Tr. Jan. 9, 
1975 at 132). On January 10, 1975 defendant Feiffer’s 
lawyer asked to be relieved as counsel since the defendant 
had not paid him. Nor had counsel been paid by co-defendant 
Stein to whom he had been led to believe he could look for 
payment. (Tr.January 10, 1975, 4:30 session at 4) He also 
asked that counsel be appointed. (Tr. Jan. 10, 1975 at 
152-53.) Upon inquiry, it was revealed that defen iant 
Feiffer had considerable equity in his house in Miami Beach 
valued at about $75,000, notwithstanding a mortgage of 
$35,000 and a Small Business Administration lien of $20,000. 

( id at 154) Further, the defendant had an estimated annual 
income of approximately $13,000 — $20,000. (Id. at 160) 

On the basis of these resources, the court concluded that 
defendant Feiffer was able to retain coujisel. 

At the hearing on the renewed post-trial motion 
for appointment of counsel (held May 15, 1975) the court 
again concluded that defendant Feiffer had sufficient re¬ 
sources to retain adequate counsel. In particular, the court 
noted that defendant Feiffer still had (along with his wife) 
equity in a house and, as evidenced by copies of tax returns, 
had a gross income last year ~n excess of $15,000. He was 
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also expecting to receive a sizeable suit of money (several 
thousand dollars) in connection with a business transaction. 

Feiffe r 1 s Claim of Immunity 

Prior to trial defendant Feiffer moved to dis¬ 
miss the indictment as against him on the ground that ho 
had been promised prosecutorial immunity with respect to his 
dealings in Stern-Haskell stock, the subject of the instant 
indictment. The agreement which was allegedly made between 
his lawyer, Morton Robson, and an Assistant U. S. Attorney, 
Walter S. Rowland, was that if defendant Feiffer would plead 
to one count of a pending information relating to Radio Hill 
Mines securities, and would cooperate by giving useful 
information regarding Stern-Haskell stock, he would not 
thereafter be indicted in any criminal proceeding which 
might be begun in connection with the latter. 

The court heard oral argument on this motion on 
December 5 and 6, 1974 and thereafter held an evidentiary 
hearing on January 8 and 9, 1975. The witnesses at the 
hearing included the defendant, Feiffer, his lawyer, Robson, 
an attorney employed by the Securities Exchange Commission 
who investigated Radio Hill Mines and to some extent Stern- 
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Haskell transactions, Michael Puder-Harris, Walter Rowland, 
and the Assistant U. S. Attorney who primarily handled the 
instant indictment, Frank V/ohl. From a consideration of all 
the evidence produced at the hearing, the court denied the 
motion on the ground that no such promise as was claimed by 
the defendant had been made. In reaching this conclusion 
the court relied heavily on the following persuasive testi¬ 
mony. 

(1) Rowland testified with certainty that no 
promise of immunity had been made. (S_ee, e Tr. Dec. 

8, 1974 at 74) This conclusion was supported by further 
testimony to the effect that Rowland was not privy to the 
S.E.C.'s investigation of Stern-Haskell and consequently 
knew nothing of substance about the matter. (Tr. Jan. 8, 

1975 at 79, 81 and 93) Further, Rowland was without author¬ 
ity to grant the alleged promise of immunity. (.Id* at 93) 
Rowland admitted having encouraged Feiffer to talk to the 
S.E.C. authorities. (Id.- at 75 and 84) This urging, 
however, was standard policy and was viewed as such oy Rowland 

(2) Puder-Harris testified that no immunity had 
been arranged with Feiffer, (Tr. Jan. 8, 1975 at 108) but that 


9 
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Feiffer nevertheless called and offered certain informa¬ 
tion regarding Stern-Haskell stock (Id. at 103 and 113). 

The witness was careful to note that nothing defendant 
Feiffer volunteered was helpful or unknown to the S.E.C. 

(Id. at 105) Finally the court notes that the Government 
identified a letter marked Exhibit 2 during its direct 
examination of Mr. Puder-Harris. The parties stipulated 
as to the relevant contents of Exhibit 2, to the effect 
that the S.E.C. in Washington referred the Stern-Haskell 
matter to New York for criminal prosecution on August 15, 

1973 which was several months after the alleged promise was 
made, and was twc months after Feiffer's guilty plea in 
Radio Hill Mi-nes. (Id. at 101). The court accepts the 
logical inference from these dates, that is, it was unlikely 
that the Government would have promised .immunity in a case 
which did not yet exist. 

(3) wohl testified that at no time did he promise 
immunity or agree with defense counsel that immunity had 
been granted. (Tr. Jan. 9, 1975 at 130, 132 and 135) The 
court notes that on the cross-examination of defendant 
Feiffer, it was brought out that „the information which Feiffer 
did give was not considered truthful or useful by Mr. Wohl. 

- 10 - 
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(Tr. Jan. 8, 1975 at 32) Thus, it was Wohl's position 
that no promise had been made; and even if a promise had 
been made, Feiffer failed to keep his end of the bargain 
which allegedly required Feiffer to cooperate by providing 
useful information about Stern-Haskel1 transactions. 

In reaching the conclusion that no promise was 
made, the court was fully cognizant of the dictates of 
San tobe l lo v. New York , 404 U. S. 257 (1971). To this end, 
there was considerable discussion as to whether or not 
memoranda to the file reflecting immunity promises are regu¬ 
larly prepared by the assistant U. S. attorneys. Although 
Wohl said that such practice was encouraged, he admitted that 
adherence to the procedure was uneven. (Tr. Jan. 9, 1975 
at 128) Defense attorney Robson, a former assistant U. S. 
attorney, agreed with Wohl that the abse’nce of a memorandum 
was of no significance. Finally, the court notes that, even 
if a promise had been made, the conclusion which must be 
drawn from the testimony is that Feiffer failed to keep his 
end of the bargain and is, therefore, in no position to 
invoke the alleged agreement. United States v. .Na.thjlLi- 478 
F.2d 456, 459 (2d Cir. 1973), cert , denie d. 4 ^ 4 u - s - 823 
(1973) . 


11 
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Go vernment 1 s Rebut tal Sum m ation :_Mot ion 

for a M istrial or Judgment o f Acq uittal 
by Defendant Levine . 


During his summation on behalf of defendants 
Wax and Levine, defense counsel Andrews made the follow¬ 
ing remarks. 


"Now, you know, you have learned 
from this trial that prior similar acts 
can be proven for certain purposes by the 
prosecution. You know that if someone does 
something which the prosecutor says is wrong, 
the prosecutor, under some circumstances, is 
entitled to shov* similar prior condu-t fo* - 
certain purposes, which Judge Motley will 
instruct you about when she charges you on 
the law. 

"But, nevertheless, they can show it, 
and they eagerly try to show it whenever they 
have it. You have never been shown and you 
have not during the trial been shown any 
prior similar conduct or relationship between 
Mr. Levine and Mr. Wax and anybody else in this 
case, particularly Sidney Stein. 
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"If they existed you would have been 
shown. Remember, Diston transactions were 
offered against some of these other men for 
reasons that Judge Motley will tell you. 

You never saw it here with them. The only 
relationship we know about in this case, and 
the only one that existed between Mr. Stein 
and Mr. Levine involved one transaction and 
that was the Blank Furniture deal. . ." 

(Tr. at 6877 et seq .) 

In response to these comments, the Government, 
by Mr. Wohl, in its rebuttal summation said the following: 

"In addition, Mr. Andrews, after all of 
the evidence is in says there isn't any evi¬ 
dence that Mr. Levine or Mr. Wax were involved 
in any other transactions with Sidney Stem. 
Therefore, you should find, ladies and gentle¬ 
men, that this is a one-shot transaction, that 
all the rest of the time they were good little 
boys and they were never pulling off any frauds. 


13 
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You certainly didn't bear him ask that 
question when Stein was on the stand, 
did you? 

"Did you get into any other dea.1s with 
Mr. Levine? 

"Did you hear him ask that one. Did 
you hear him ask Mr. Kaye [a co-defendant 
who testified for the Government] whether 
there were any other deals with Mr. Levine 
or Mr. Wax? You sure didn't hear him ask 
that when the witnesses ware on the stand. 

He didn't have the nerve to do that. 

"Ladies and gentlemen, if you want to 
look at the evidence, you look at this evi- 
dence, the Lockwood blotter that is in evi¬ 
dence. [Gesture] Mr. Wax's trades are in 
evidence. You are .going to hear about some 
other stocks. Do you remember the stocks 
that Sidney Stein testified were manipulated 
stock, Allen Electronics. Beta, Arthur D*,n 
Beau Giroux Watches, which Kravits testified 
to. Cadillac Knitting Mills, Calculator 
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Computer, David Auld, General Auto Parts, 
Fallon-Smith, the Greater Imperial stock, 

Landa Loric, Viking General? They are all 
in the record, ladies and gentlemen, of the 
stocks being manipulated and brought out on 
cross examination of the Government's wit¬ 
nesses. You didn't see him have the guts 
to ask that question when they were on the 
stand. Well, laiies and gentlemen, just look 
in Mr. Levine's blotter. If you are really 
interested in that, look at what Mr. Wax was 
selling his customers, if you are really 
interested in that, and you will find an answer 
to that particular problem, but the Government 
didn't present that originally’, not because 
we didn't have it, not because we didn't partic¬ 
ular [sic] want to focus on it, but because 
you should focus on the evidence that is re¬ 
lated to Stern-Haskell and the Government sub¬ 
mits that you should not be misled by sugges¬ 
tions as to what is not in evidence or sug¬ 
gestions that there is something that has been 
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left out because it isn't there." 

(Tr. at 7036 et seq .) 

Although it is not reflected in the transcript 
of the proceedings, all parties agreed that Mr. Wohl's 
remarks were accompanied oy a gesture in which ha picked 
up Exhibit 500 (the "Lockwood blotter") to give added em¬ 
phasis to his comments. 

The court had previously ruled that counsel were 
not to interupt summations. (This ruling was maae in view 
of the tendency of pro se defendants Rubinson and Chester 
to disrupt the proceedings despite admonishments by the 
court, as the record reflects.) Accordingly, Andrews and 
other defense counsel waited until the jury had been charged 
to make their objections to the Government's rebuttal sum¬ 
mation. insofar as defendant Wax was acquitted on all 
counts, and insofar as prejudice, if any, was therefore 
limited to defendant Levine who was convicted only of the 
conspiracy count (Count 1), the following discussion focuses 
exclusively on Levine. 

As the court understands it, the thrust of Andrews' 
summation (quoted supra) was to point out that, although 
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the Government had introduced evidence of prior similar 
acts involving fraudulent securities transactions as to 
other defendants, no such evidence had been introduced 
as to defendant Levina. The obvious significance of the 
comment was to imply to the jury that since no prior 
similar acts had occurred, it was unlikely that Levine 
had committed the fraud charged in the instant indictment 
with respect to Stern-Haskell stock. To counter this re¬ 
mark, the Government, in its rebuttal summation, gestured 
to the Lockwood blotter and simultaneously suggested that 
had the Government sought to establish prior similar acts, 
it could easily have done so by reference to the blotter. 
Thus, the impact o f this summation was that if one were to 
examine the contents of the Lockwood blotter, evidence 
establishing prior similar acts by Levine could be found. 

Defense counsel objected to the Government's re¬ 
marks as inaccurate and prejudicial, and hence a violation 
of due process. In particular, defense counsel claimed that 
reference to the blotter was error because, but for a few 
pages which supplied the basis of a Government chart which 

much of the trial, the blotter 


was displayed throughout 
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was not in evidence. Further, defendant argued that even 
if it were in evidence, the blotter merely recorded secur¬ 
ities transactions on behalf of certain customers and with¬ 
out more did not establish fraudulent transactions which 
could be characterized as prior similar acts. This was 
so, notwithstanding the fact that the witness co-defendant 
Stein — who has admitted to fraudulent dealings in over 
200 stocks — had testified that certain stocks were rigged 
and transactions in those same stocks happened to be re¬ 
corded in the blotter. 

During oral argument it became obvious that the 
parties had a disagreement as to the admission of the blotter 
Apparently there had been a misunderstanding between the 
Government and defense counsel in which the Government had 
intended to introduce the blotter both to support the 
chart and for other purposes (T. at 7343), whereas defense 
counsel unanimously understood that only the pages reflect¬ 
ing trading in Stern-Haskell stock were to be admitted 
and stipulated to its admission on these terms. (Tr. at 
7358) The court notes that the pages reflecting Stern- 
Haskell trading had not been removed from the blotter nor 
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(Corrected Page) 

had large- portions of the blotter been redacted since, 

given the large size of the document, both techniques for 

limiting the portion admitted would have been somewhat 

impractical. Eventually, the parties agreed that only 

would be 

the Stern-Haskell pages -bed-been admitted, but the Govern 
ment nevertheless continued to deny that its comments wore 

inaccurate. 

The Government's position, as clarified, was 
that although there was no evidence of prior similar acts 
in the record (since the bulk of the Lockwood blotter was 
not in evidence) , the Government could have proved a cours-: 
of fraudulent transactions between Levine and stein. Tms 
was what the Government had intended to convey to the jury 
in its rebuttal summation. The Government noted, for 
example, that fraud could have been proved as to dealings 
in Eastern Diversified securities, and that Wax and Levine 
had invoked the Fifth Amendment during proceedings before 
the S.E.C. (Tr. at 7402) Of course, this evidence is not 
conclusive of fraud or prior similar acts by defendant 
Levine. Other evidence which the Government possessed and 
might have introduced, however, may have proved more con¬ 
vincing . 
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After the jury hcd deliberated some eight hours, 
and during the colloquy with respect to what portions of 
the blotter were in evidence, the jury sent out a note 
(Court's Exhibit 10, Trial Tr. at 7353) asking to see the 
blotter, Stein's list of over 200 stocks which he had 
rigged, a complete list of exhibits admitted into evidence, 
and Stein's psychiatric records. Since Stein's list was 
not in evidence, and no complete list of exhibits admitted 
had been maintained, the jury's request for these items 
was denied. The jury was given the psychiatric records. 

(Tr. at 7387) With respect to the Lockwood trading records, 
the court told the jury that the attorneys "now agree" that 
those records are in evidence for the underlying data vhich 
supports the summary chart exhibits in evidence. The court 
then advised the jury that if it wanted ’those pages, they 
could be permitted to take them out of the ledger book. 

( See , Un ited States v. Adam s, 385 F.2d 54S (2d Cir. 1967]) 
Juror Number 11, who was the only one to volunteer a remark, 
replied "I don't think so." (Tr. at 7387-83) Apparently 
the jury was satisfied with tl i court's explanation. 

Nevertheless, counsel out of the presence of the 
court continued to discuss the matter and eventually 
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stipulated to a proposed additional instruction which 
they felt would cure the situation. The court, in its 
discretion, declined to give the instruction noting that 
the jury had accepted the court's explanation in hesita¬ 
ting to submit the blotter, and had not renewed the re¬ 
quest. Further the court concluded that to instruct at 
that point would exacerbate rather than solve the problem. 

(Tr. at 7383-89) The jury was then excused for the night. 

The next day, the discussion was renewed. It 
was during this colloquy that the Government clarified its 
position and conceded that no eviden ce had been introduced 
which established prior similar acts between Levine and 
Stein. (Tr. at 7399-7401, and 7408) This position contrasts 
with that of the previous day in which the Government had 
indicated that there was at least so me ev ide nce in the record 
of prior similar acts. Due to this concession, the court 
was reconsidering giving the proposed further instruction 
when the jury returned a verdict. (Tr. at 7421) 

For the reasons which follow, the court concludes 
that a mistrial as to defendant Levine should not be declared 
or a judgment of acquittal entered. In so concluding, the 
court is fully aware that this is an extremely .ose question. 
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This is not a case in which tie prosecution 
pursued a course of misconduct or impropriety such as 
warrants a mistrial. Cf., United_States v. Drummond, 481 
F.2d 62 (2d Cir. 1973). Indeed, the Government here pre¬ 
sented a well-reasoned, temperate, and methodical case. 

Nor does the court believe that the Government s 
remarks were an intentional misrepresentation. Tne court 
finds that the prosecutor was momentarily confused by 
matters outside the record. Finally, the Government s 
rebuttal summation was not the kind of sensational event 
which can sometimes cause a mistrial. See, United .States, 
v. Soc ony-Va cuum Oil Co., 310 U. S. 239, 242 (1940) . 

The court n^tes that in contrast to cases in whicn 
the Government's comments in summation are "ill-conceived 
but not objected to, e._g^, lLn_i_t_e^S^t, 486 F.2d 
204, 207 n. 9 (2d Cir. 1973), cert,, denie d. 415 U. S. 930 
(1974), defense counsel in this case vigorously objected 
to the remarks and sought curative instructions which the 
court was considering when the jury returned a verdict. 
Further, the court notes that when evidence of prior similar 
acts is admitted to prove either the conspiracy count in 
an indictment. Un ited States v. S tadter, 336 F.2d 326 (2d Cir. 
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1964), cart . d enied , 380 U. S. 945 (1965), or as evidence 
of intent. United States v. Freedman , 445 F.2d 1220 (2d 
Cir. 1971), the trial court is well advised to give a 
limiting instruction on the use of such evidence, particu¬ 
larly when requested to do so. U nited Sta tes v. Miller, 

478 F. 2d 1315, 1318 (2d Cir. 1973), cert, denied, 414 U.S. 

851 (1974). The court's instructions arc designed to 
warn the jurors of the limited relevancy of the evidence. 
Here, the Government's failure to properly introduce evi¬ 
dence of prior acts deprived the court of the opportunity 
to so instruct the jury. In sum, the Government's refer¬ 
ences to prior similar acts in its rebuttal summation were 
net attended by the safeguards of evidence actually admitted, 
nor a limiting instruction. There was potential for preju¬ 
dice . 

Nevertheless, the court concludes that the Govern¬ 
ment's remarks were not so prejudicial as to require a new 
trial. The comment in summation was but one remark during 
the course of a lengthy, complicated eight week trial. The 
Government was allotted 3 hours for summation. There were 
eight defendants on trial, two of whom represented them¬ 
selves. Each defendant was allotted two hours for summation. 
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As noted above, the jury was advised that the 
lawyers had agreed that the entire Lockwood Blotter was 
not in evidence and it did not persist in its request 
to see the Blotter, nor presumably did the jury rely on 
the Blotter. It was also advised that a list which it 
requested of stocks referred to by Sidney Stein and about 
which he was ccoss-examined at greath length by defense 
counsel, the list being Jencks Act material, was not ir. 
evidence. 

In the court's view, the proof of guilt as to 
defendant Levine was clear. There was the testimony of 
co-defendant Stein that he dealt directly with Levine and 
met with him on several occasions. The jury was free to 
believe that testimony. There was also the testimony of 
co-defendant Phillip Kaye to the effect -that he gave money 
given to him by Stein directly to Levine. There was, in 
addition, the testimony of an expert witness, relating to 
stock transactions by Levine resulting in increases in the 
price of Stern-Haskell stock during the period in question, 
In passing, the court also notes that the proof 
as to defendant Wax — a co-defendant associated with 
Levine and thus somewhat similarly situated — was not as 
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weighty, was at times equivocal and the jury demonstrated 
its intelligence on this score by acquitting defendant 
Wax. 

In short, the prejudicial effect of the prosecu¬ 
tor's remarks must be assessed by reference to the possi¬ 
bility of prejudice to any particular defendant and in 
light of the proof of guilt present in the whole case. 

state s v. Bivona , 487 F.2d 443, 447 (2d Cir. 1973). 
Under this standard, the court has concluded that over¬ 
whelming prejudice was unlikely and that the proof of Levine's 
guilt was clear enough to dissipate any harm done by the 
Government's reference to prior similar acts of which there 
was no proof in the record. 

■ roof Estab lishe d A Singl e Conspiracy 

Defendants Levine and Rubinson claim that the 
court should have charged the jury on several rather than 
one conspiracy and that this alleged failure is grounds for 
a mistrial. The court does not agree. The proof adduced at 
trial clearly established a single conspiracy to sell Stern- 
Haskell stock to the public through fraudulent devices. 
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The proof established tin; various fraudulent and illegal 
devices were employed including failure to register the 
stock and the use of a variety of undisclosed and improper 
mechanisms to influence the price of the stock. The fact 
that various devices were employed by various defendants 
does not necessarily divide one conspiracy into multiple 
conspiracies. 

The law in this Circuit is well settled that a 
division of labor among co-conspirators does not prevent 
the facts as developed at trial from being viewed as one 

conspiracy. See, U nited Sta tes v. M iley , _ F.2d (2d 

Cir., decided March 19, 1975) (Dkt. No. ) ; U nited 

S-t a JL e .g... V.JLr a mun j^j _, _ r’.2d _ (2d Cir., decided March 

5, 1975) (Dkt. No. 74-1560). The court concludes that its 
charge — that the jury should acquit any defendant not 
found to have been a member of the single conspiracy — 
was appropriate under the circumstances of this case. 






2059a Opinion 


Weit zman 1 s Testim ony Regarding Rubinson 's 
and Feif fer J_s C riminal Racord 

Defendants Robinson and Feiffer have moved for 
a new trial claiming that certain remarks by the witness, 

Saul Weitzman, with respect to the prior criminal con¬ 
victions of Stein, Rubinson and Feiffer were not admissible, 
and even if admissible, were so prejudicial that the de¬ 
fendants were denied a fair trial. In particular, during 
Rubinson's cross-examination of Weitzman, Weitzman testi¬ 
fied (when asked why he had not n^^irned certain documents 
to Rubinson) that he was collecting evidence to establish 
that he was not a criminal like Stein, Rubinsun and Feiffer. 
Weitzman added that Rubinson had been convicted of perjury 
and implied that Rubinson had served time in jail. 

In the court's view, Weitzman's statement was 
admissible as responsive to Rubinson's line of questioning 
or, alternatively, to impeach Rubinson's many "factual 
statements to the jury that he, Rubinson, was a person of 
good character and most assuredly a creditable person. The 
court notes that neither Rubinson pro se nor Feiffer through 
counsel requested any additional curative instruction with 
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respect to Weitzman's remarks. In fact, when the Govern¬ 
ment suggested such an instruction, defense counsel did 
not join in the proposed. (Tr. 6709). The court con¬ 
cludes that in view of the overwhelming evidence against 
defendants Rubinson and Feiffer, and in view of the fact 
that the defendants did not request the court to admonish 
the jury to disregard the remark, no prejudice resulted 
from Weitzman's remarks. Uni ted S tates v. Maxwell , 383 
F.2d 437, 444 (2d Cir. 1967). 

Feiffer's Cl a_im of Insufficient In dic t men t 

W ith Respect to the Conspi racy Co unt (Count O ne). 

Defendant Feiffer has moved to dismiss the indict¬ 
ment on the ground that the indictment with respect to the 

t 

conspiracy count is insufficient. Federal Rules of Criminal 
Procedure, Rule 7(c). The court denies the motion. In the 
court's view, the policies underlying the specificity re¬ 
quirement were satisfied by the instant indictment. More 
particularly, the court finds that the indictment has enough 
detail to provide the defendants (including Feiffer) with 
protection against double jeopardy and that they were on 
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notice of the charges which were tried. See, U nite d 

States v. Tramunti,_F.2d _ (2d Cir., decided March 

5, 1975) (Dkt. No. 74-1560). See, genera lly.. U ni t e d 
States v. S ilverman_, 430 F.2d 106, 109-12 (2d Cir. 1970). 

Che s ter's Claim o f In consisten^_Ver.di_c_t - s 

Defendant Chester was acquitted of the conspir¬ 
acy count (Count One) but was found guilty on one sub¬ 
stantive count (Court Fourteen). Chester has moved for 
a new trial claiming that the jury's verdicts are incon¬ 
sistent. Assuming that the outcome complained of is incon¬ 
sistent, "[i]t is well settled that even plainly inconsis¬ 
tent jury verdicts, simultaneously rendered are the jury's 
prerogative." United S tat es v . .Za_.ne, 495 F.2d 583, 690 
(2d Cir.), cert. denied , 43 U.S.L.W. 3239 (Oct. 21, 197*). 
To hold otherwise would invite unwanted and unverifiable 
speculation into the operation of the jurors' minds and th. 

course of their deliberations. 

In Zane, s upra , the Second Circuit upheld a jury 
finding of guilt on a substantive count and innocence on 
the conspiracy count. For the reasons noted in Zone, this 
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court too concludes that a finding of not guilty does 
not bar conviction on a substantive count and accordingly 
denies Chester's motion for a new trial. 

Defend ants Cla i m That Limit a tion on Cros s 
Exa mina tion and Argument W as Improper . 

Defendants Rubin.son and Levine claim, on behalf 
of all defendants, that the court erred by limiting each 
defense counsel’s cross-examination to two hours and re¬ 
stricting each defense counsel's recross examination to 
one half hour. As noted above, there were eight defendants 
on trial, two of whom ware representing themselves. 

The court imposed the limitations after ^ha first 
few Government witnesses had testified and after ona of 
them, Nordin, had testified for four days undar often re- 
dunda.nt cross examination. Tha times fixed by the court 
allowed for fourteen hours of cross examination and three 
and one-half hours of recross examination of each Govern¬ 
ment witness. This allowed sufficient time to fully de¬ 
velop all facts and adequately attack any witness’ credi¬ 
bility. In addition, the court granted defense counsel 
additional time on several occasions. 
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Defense counsel failed to point to any specific 
matter which they were prevented from developing by the 
court's time limitations. Indeed, the record on this 
case reveals full and vigorous cross examination of 
Government witnesses. Accordingly, the court concludes 
that the defendants were not in any way prejudiced oy the 
time limitations imposed by the court. 

Rubins on a nd Levine's C laim of Prejudice 
A s a R e suit o f Pre - Indictme n t Delay 

Defendants Rubinson and Levine have renewed their 
motion, made originally prior to trial, that they were 
denied a fair trial because of pre-indictment dala;, in this 
case. The defendants have not, however, been able to 
point to any significant prejudice resulting from the 
elapsed time between the offense and the date of the indict¬ 
ment . 

Defendants' assertions of pre-trial prejudice, 
based on the absence of Nordin and the death of Leo Silber, 
were shown to be entirely without foundation when Nordin 
testified as a Government witness and no reason was given 
to show why Silber, who is, in fact, still alive, would be 
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a valuable defense witness. Moreover, defendants general 
claim that the undue delay clouded the memories of various 
witnesses is unsupported by the record. Accordingly, the 
defendants' motion that they were denied a fair trial be¬ 
cause of pre-indictment delay is denied. 

Robinson |_s Cla im of Preju dice _As _a 
Resu lt of Un authprized Commun icat ion 
B etween Defen d ant H aske ll and a Ju ror 

Defendant Robinson claims that Defendant Haskell's 
unauthorized conversation with a juror was prejudicial to 

him. 

Defendant Haskell's conversation with the juror 
was brought to the attention of all of the defendants during 
the trial. None of them chose at that time to challenge 
the juror, despite the fact that it was pointed out to 
them that defendant Haskell’s communication could be re¬ 
garded as reflecting poorly on the other defendants. In 
addition, the juror told the court that she could still 
decide the case fairly without reference to the conversation. 
Having chosen to retain the juror at the time he was fully 
apprised of the conversation and the possible resultant 
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prejudice defendant Robinson cannot now claim such 
prejudice. 

Defend ant Robinson' s Claim That t he Court 
E rred By Ex cluding. _D_e fe n da nts ' O f fers of 
Other Secu r itie s T ransa cti ons 

Defendant Robinson claims that the court was 
in error in excluding proof of certain other securities 
transactions offered by the defendants. The defendants 
claim that the fact that they had engaged in other spin¬ 
offs which were not attacked in some way established that 
their conduct in conduction with Stern-Haskell was lawful. 

Defendants' proof of other spin-offs which had 
not been challenged by the Government was irrelevant be¬ 
cause none of the other transactions involved National 
Ventures nor was there any proof that the other transac¬ 
tions included any of the fraudulent features relied on 
by the Government to establish the illegality of the Stern- 
Haskell spin-off. Because the fact that the defendants had 
engaged in other corporate spin-offs which had not been 


33 




2066a Opinion 


attacked by the S.E.C. was not relevant to the issues at 
trial, defendants' offers of proof of other such trans¬ 
actions was properly excluded. 

Dated: New York, New York 

July 28, 1975 

(\.\ „ ?-i ' 

CONSTANCE BAKER .MOTLEY 

U. S. D. J. 
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EvideneeALUft! ELECTRON INDUSTRIES, INC. \, 

1W\ NCTTH MIAMI . t ■lUE. MIAMI. FIORIDA 33127 

Letter Dated June 15, 1968 Entitled Notice of Declaration 
of Stock Dividend 

June 15, 1968 


NOTICE OF DECLARATION OF STOCK DIVIDEND 


/ 


To the Stockholders: 

The Board of Directors of your company, by acquisition, 
tnrough an exchange of 26,000 shares of Allen Electronic 
Industrie , Inc. stock obtained 100% of the outstanding stock 
of YACHT HARBOR ISLAND, INC. on March 21, 1968. On June 12, 

1968, YACHT HARBOR ISLAND, INC. changed its name to CALCULATOR- 
COMPUTER LEASING CORP. The change of name has had no material 
effect on the assets or the operations of the corporation as 
of the date of this dividend. 

Since the time of this acquisition, your Board of Directors 
has determined that it does not desire to continue in the water¬ 
front lot retail sales promotion, and, therefore, has: 

On June 15, 1968, declared a stock 
dividend of 100% of the Common Stock 
Of CALCULATOR-COMPUTER LEASING CORP. 

(formerly YACHT HARBOR ISLAND, INC.), 
payable July 1, 1968, on a share for 
share basis to the stockholders of 
Allen Electronic Industries, Inc. 
stock, as of record at the close of 
business June 22, 1968. 

CALCULATOR-COMPUTER LEASING CORP. (formerly YACHT HARBOR 
ISLAND, INC.) has never been publicly traded and there is no 
known market for the stock. 

Allen Electronic Industries, Inc. has, since the time of 
acquisition, carried the assets of CALCULATOR—COMPUTER LEASING 
CORP. (formerly YACHT HARBOR ISLAND, INC.), on its records for 
$104,000.00. t v '» company has, as of this date, 933,500 

shares of stock issued and outstanding, it considers this stock 
dividend to be of a value of $.11 per share. 

The Balance Sheets and Income Statement for the year ended 
April 30, 1968, of CALCULATORrCOMPUTER LEASING CORP. (as of that 
date, YACIIT HARBOR ISLAND, INC.), is hereby enclosed. 

Very truly yours, 




Enclosures 


Arthur Dash 
Treasurer 
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Notice to Stockholders Dated November 27, 1968 

Novenbcr 27, 1968 


• To the Stockholders: . v. 

• shares of th^authorizort J°JJ pan Y' for issuance of 3,916,500 
stock has acquired al] of 3 thn UniSSU ^ d s ^ ock of its capital 
of 1 , 000,000 shares or ^O^SOaN^S^ON^a^ 0 ? StOCk 

California" T* to d » busin^f?^ State of" 3 " 
of crime-deterrent a equiDment e manufi, r ture and distribution 
television and^SSiSSSTSSuSSSSiS ^ 119 ° f Cl ° SGd CirCUit 

publicly traded^Ind^r^r 0 ^ 0 '' St ° Ck haS never been 
its stock. 6re 18 no knt,wn P^sent market for 

follows: ^ ^ B ° ard ° f Dire ctor«» and Officers are as 

Ronald Hibbard, President and Chairman of the 

Board. 

Ge .eral Gregory Weissenberger, Vice-President and 

Director. 

Emanuel Warner, Secretary and Director. 


CALCULATOR COMPUTER LEADING CORP. 


RONALu c‘. hIbbard; President and 
Chairman of the Board of Directors 


£ *\W1 
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Notice of Special Meeting of Stockholders *- 

• 'CALCULATOR-COMPUTER LEASING CORP. 


683 N. E. GOth Street 
Miami, Florida 33138 


NOTICE OF SPECIAL MEETJNC OF STOCKHOLDERS 


Notice is hereby given that a Special Meeting of the Stockh )lde> of 
Calculator-Computer Leasing Corp. has been called by Resolution o tie ’oard 
of Directors to be held at the office of the corporation in the City o, Mian- 
Florida, on the 17th day of December, 1968, at 1:00 P. M„, E.D.T. for he 


following purposes: 


To consider and vote upon the adoption o: the following propsed 
amendments to the certificate of incorporation and By Laws. 


RESOLVED: 

THAT the authorized capital stock of Calcuator- 
Computer Leasing Corp. be increased from 5, 000, 000 shres of 
the par value of $. 10 each, to 20, 000, 000 si * ires of the pr value 
of 10 each, so that the authorized capital stock of saideorporation 
shall hereafter be 20, 000, 000 instead of 5, 000, 000. 


RESOLVED: 

THAT the By-Laws of the corporation br amended 
so as to provide for the election of five (5) members of the Board of 
Directors of the corporation isntead of the present three (3) Members 
of the Board of Directors. 


And, for the transaction of any and all business pertaiiing thereto or 
necessary in connection therewith by order of the Board of Directors, this 3rd 
day of December, 1968. 


CALCUL/CP©ft-COMP]^7E^LEASING CORI 


C7" 


Chairman of the Board of Directors 


y 

\ .j 
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Letter from SEC. to Marc A. "White, Esq. 

• ' V ' 

* 

Securities and exchange Commission 

WASHINGTON. D C. 20540 


Division or 
ConronATioN riM/.Nce 


Marc A. White, Esquire 
• 1700 K Street, N. VI. 

Washington, D. C. 20006 


V5®8issb 


Re: Calculator-Computer Corporation 


*• - •• * > 


Dear Mr. White: 

iht. u vlth reference to your letter of August 2, 1968 requesting e 
no action letter for the calc of 21,000 chares of the stock o 
Calculator-Computer ("Calculator”), a Delaware corporation which was 
iocu^d as a ctocl; dividend on 21,000 chares of Allen Electronics 
Industries, Inc. ("Allen”), a Delaware corporation which Mr. Thoma. L. 
Marshall owned under an investment letter. 

Mr Marshall received the 21,000 chares of Alien in connection with 
tte calc of land to Allen, and he agreed upon the receipt of the shares 
to hold them for investment. • In June of this year, Allen declared 
stock dividend on a one for one basis to all shareholders, end issued 
Mr Mirchall 21,000 chares of Calculator as a dividend. These shares 
l H preveating their sale uithout compliance with the 

Federal Securities laws. . ■- 

You state Mr. Marshall is neither a director, nor °f? ice * ° r 

of Calculator and has no influence or control over the management of 

cither company. 

On the basic of the fails presented, this Division will not recommend 
any action to the Commission if the shares held by Mr. Marshall 
without compliance with the registration requirements of the Securities 
)!ct of 1933 reliance upon your opinion as counsel that the proposed 
transaction is exempt therefrom. 


Sincerely yours, 

(JcL 

John Henegban 
Assistant Chief Counsel 
Division of Corporation Finance 


V. 
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Board of Directors 
Allen Capital Corp. 

2301 North Miami Avenue 
Miami, Florida 33127 

Attention: Norman Rubinson 

Gentleman: 

With respect to the status, transferability and registration 
requirements pertaining to 311, 000 shares of Common Stock of 
CALCULATOR-COMPUTER LEASING CORP. (hereinafter referred 
to as "Calculator-Computer"), presently owned by Allen Capital Corp. 
(hereinafter referred to as "Allen"), the following discussion and 
opinions are presented in the light of the Securities Act of 1933, as 
amended, 1_/ the Rules and Regulations promulgated thereunder 2 _/ and 
the applicable judicial and administrative decisions and interpretations 
relative thereto. 

The relevant facts and circumstances which you have related 
to me, hereinafter under discussion and solely upon which I will render 
an opinion, are as follows: 

STATEMENT OF FACTS 

"in December 1967, Allen Capital Corp. (a Florida corporation) 
exchanged certain properties with Aquafilter Corporation (a Dela¬ 
ware corporation) in consideration of 625,000 shares of C.mmon 
Stock of Aquafilter. By virtue of the foregoing transaction, Allen 
Capital Corp. ('Allen') became a 'control' shareholder of Aqua¬ 
filter and caused the name of Aquafilter to be changed to Allen 
Electronic Industries, Inc. 

"it is noted that Norman Rubinson, who became Chief Executive 
Officer and a Director of Allen Electronic Industries, Inc. , is the 
sole stockholder of Allen Capital Corp. 


\l 15 U.S.C. 77a~, et seq. 

2/ 17 C. F. R. 230. 100 ct seq. 


14 
4 * 

f * 
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"By virtue of certain 'private transacts ns,' Allen Capital 
Corp. possessed 321,000 shares of Allen Electronic Industries, 
Inc. as of June 22, 1968. These 'private transactions' in¬ 
cluded the transfer of an aggregate of 150, 000 shares to three 
(3) persons who rendered services to Allen Capital Corp. 

(50, 000 shares to each), and who were compensated by such 
conveyance of shares and the sale of 100,000 shares for a 
cash consideration, such transfer on an 'investment basis. 

"Under date of June 15, 1968, Allen Electronic Industries, 

Inc. distributed to its stockholders a 'Notice of Declaration of 
Stock Dividend' (a copy of which is appended hereto and desig¬ 
nated Exhibit 'A'). In brief, the 'Notice' announced that Allen 
Electronic Industries, Inc. obtained 100% of the outstanding 
shares of Yacht Harbor Island, Inc. in payment (exchange) for 
26,000 shares of its Common Stock. The transaction was con¬ 
summated on March 21, 1968. On June 12, 1968, Yacht Harbor 
Island, Inc. changed its name to Calculator-Computer Leasing 
Corp. 

"The June 15th 'Notice,' in addition to stating the aforesaid 
iacts concerning corporate activity, set forth that as oi the date 
of the 'Notice,' Allen Electronic Industries, Inc. (through its 
Board of Directors), had declared a stock dividend of 100% of 
the Common Stock of Calculator-Computer Leasing Corp. , which 
dividend was payable on July 1, 1968 to Allen Electronic stock¬ 
holders of record as of June 22, 1968. 

"You inform me, and as stated hereinabove, as of the record 
date stated in the June 15th 'Notice, ' viz., June 22, 1968, Allen 
Capital Corp. was the owner of 321,000 shares of Allen Elec¬ 
tronic Industries, Inc. and by virtue thereof was eligible for and 
received as a dividend a like amount of shares of Calculator- 
Computer Leasing Corp., namely, 321,000 of such 'spun-off 
shares. 

"in November 1968, Calculator-Computer Leasing Corp. 
acquired all of the issued and outstanding shares of Common 
Stock (1,000,000 shares) of Photo-Scan Corporation (a Delaware- 
corporation), in consideration of the issuance of 3,916, uOO 
shares of authorized but unissued shares of Calculator-Computer. 
The shares were exchanged by Calculator-Computer with the 
shareholders of Photo-Scan and by virtue of the mathematics of 
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such exchange, the former shareholders of Photo-Scan came 
into 'control' of Calculator-Computer and chose their own 
Board of Directors. An announcement stating the foregoing 
was sent by Calculator-Computer to its shareholders under 
date of November 27, 1968 (a copy of the Notice is attached 
hereto and designated Exhibit 'B'). > v 


; 'At the time of the above set forth excnange, Calculator- 
Computer had 1,083,500 shares of its Capital Stock issued and 
outstanding, of which Allen Capital Corp. owned of record 
321, 000 shares. 

"A 'Notice of Special Meeting of Stockholders' was sent by 
Calculator-Computer Leasing Corp. to its stockholders on 
December 3, 1968 announcing such 'Special Meeting' to be held 
on December 17, 1968 (a copy of the 'Notice' of such 'Special 
Meeting' is attached hereto and designated Exhibit 'C'). 

"The 'Special Meeting' was for the purpose of considering 
and voting upon a recapitalization of the shares of the Company 
and also to vote upon an amendment to the By-Laws regarding 
the number of Directors to serve upon the Company's Board. 


"The 'Special Meeting' was convened and the corporate 
business transacted. 

"A further 'Stockholders' Meeting' of Calculator-Computer 
was called for January 9, 1969, pursuant to 'Notice' of December 
19, 1968 (copy of 'Notice' is appended hereto and designated 
Exhibit 'D'). This meeting considered and affirmatively voted 
upon a merger between Calculator-Computer and Pittsburgh 
Reflector Co. of Irwin, Pennsylvania. According to the 'Notice, ' 
•Calculator-Computer expects to issue five million (5,000,000) 
shares of stock for all the outstanding stock of Pittsburgh 
Reflector Co. 

"You represent to me that since November 1968, the time 
of the Calculator-Computer transaction with Photo-Scan, neither 
you individually nor Allen Capital Corp. has had any rapport with 
the principals of Calculator-Computer. You have in no way, 
either individually or corporate-wise, exercised any 'control 
with respect to Calculator-Computer. 


"Since December 1967, when Allen Capital Corp. acquired 
its shares of Calculator-Computer, none of such shares have 
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been sold, transferred or conveyed and ’he same remain intact 
as of the date of this letter except as hereinabove ret forth and 
except as to 10,000 shares which Allen Capital Corp. donated 
to an Internal Revenue approved Foundation. By vir'ue of the 
foregoing, Allen Capital Corp. possesses 311,000 shares. 

The foregoing are the facts, circumstances, events and docu¬ 
mentation which you have presented to me, which I have carefully 
considered in the light of applicable law, which I shall discuss herein¬ 
after and solely upon which the opinions contained hereinafter are 

based. 

The character, recent history and present posture of Norman 
Rubinson, Allen Capital Corp. and Allen Electronic Industries, Inc. are 
pertinent herein for reasons shortly set forth. 

The foregoing pertinent facts, which are controlling considera¬ 
tions as hereinafter seen, are as follows: 

"Until September 1968, Allen Electronic Industries, Inc. was 
financially sound and rested upon a financially sound and productive 
past performance, as well as enjoying then currently profitable 
business. The Company was expanding its markets and was current 
in its trade debts and obligations. Allen Electronic Industries, Inc. 
enjoyed healthy relationships with its product suppliers. 

"In September 1968, a serious business problem arose for Allen 
Electronic Industries, Inc., of which it was unaware until that time. 
Philco Finance Corp. entered a claim against Allen Electronic 
Industries, Inc. based upon missing inventory in the amount of 
$400,000. The Securities and Exchange Commission was made 
aware of the reported shortage in the 8-K Report filed by Allen 
Electronic for the month of September 1968. 

"Since the report of the shortage (September 1968), for which 
no explanation has been given, Allen Electronic had been adversely 
affected business-wise and, resultantly, financial-wise. Credit 
sales ceased and Allen Electronic had no products to 3ell. Over¬ 
head continued and payments could not be made. At the end of 
1968, Allen Electronic ceased doing business. Litigation has 
plagued Allen Electronic and the same continues to the present. 

. ' "With specific reference to the Philco Finance situation, both 
Rubinson personally and Allen Capital Corp. guaranteed the pay¬ 
ment by Allen Electronic. 
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"Presently, Allen Electronic Industries, Inc. is not in busi¬ 
ness except for attempting to wind up its affairs. William K. 

Chester, Esq. , counsel to Allen Electronic Industries, Inc. , has 
stated to the undersigned that a bankruptcy proceeding, voluntary 
or involuntary, may be imminent. 

"Norman Rubinson has advised the undersigned that he desires 
to utilize a portion of the proceeds of the sale of the Calculator- 
Computer shares (under discussion herein), to satisfy the obliga¬ 
tions of Allen Electronic Industries, Inc. and thereby avoid a 
bankruptcy proceeding. Of course, it is noted that Rubinson is 
the sole stockholder of Allen Capital Corp. , which owns such 
shares and can cause such an application of proceeds. With 
respect to the Philco Finance situation, in fact, Allen Capital 
Corp. and Rubinson, individually, guaranteed Allen Electronic's 
obligation and ultimately, the shares may be subject to a cre¬ 
ditor's action in satisfaction of such guaranty. " 

Based upon the foregoing facts and circumstances, Allen has 
solicited my opinion as to the propriety of selling all or part of Allen's 
311,000 shares of Common Stock of Calculator-Computer without 
registering the same pursuant to the Securities Act of 1933, as amended, 
(hereinafter referred to as the "Act"). You (referring to "Allen"), in¬ 
quire as to whether or not an exemption from the aforementioned regis¬ 
tration is available in the light of the events and circumstances outlined. 
My opinion and the discussion contained hereinafter relevant to such 
opinion are based upon the facts and circumstances as set ^rth herein¬ 
above and both the opinion and the discussion are limited and qualified 
to the extent that they are restricted to the exact facts as presented by 
Allen to me, except for general statements of the law contained herein¬ 
after. Should any of the foregoing be materially altered or to any 
substantial degree incorrect, the following discussion and opinions may 
become invalid. 

Initially, I should like to state that with respect to the saleability 
absent registration of the 311,000 shares of Calculator-Computer which 
Allen presently owns, I have no hesitation in unequivacably stating, that 
in my opinion, the facts and circumstances as set forth above present 
a clear case of an "exempted transaction" within the meaning of Section 
4(1) of the Act 3/. I believe that the situation presented herein is one 
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within the direct contemplation of such statute. 

Be well aware that the terms of an exemption are strictly 
construed and the burden concerning the availability of an exemption 
and the compliance with the terms not to violate the statutory pattern 
bestowing such privilege is upon the claimant tnereof £/. With the 
foregoing in mind, let us examine the operation of Section 4(1) and 
apply the same to the instant facts presented herein. 

Section 4(1) does not exempt "persons, " but rather it exempts 
"transactions. " This was made clear in a case referred to as the 
Chinese Benevolent Association case bj . The discussion hereinafter 
looks to a determination as to whether or not the sale of your 311.000 
shares of Calculator-Computer would be an "exempted transaction. 

"Persons" as referred to in the Chinese Benevolent Association 
case includes "corporate entities" as well as ' living, breathing, human 
beings. ' "Person" in the definition ar.d interpretation of Section 4(1) is 
contrasted with "transactions. " Throughout this opinion, the term 
"person" includes consideration of Allen as a corporate entity and 
"an artificial person created by law" which is the universally accepted 
definition of a "corporation. " Allen is being dealt with herein as a 
"person" in all respects with all of the rights granted to "natural per¬ 
sons" under the Federal Securities Statutes. 

Let us briefly examine the foregoing Section 4(1), and discuss 
the availability as an exemption from registration in this instant matter. 

Section 4(1) 6/ exempts from registration "transactions by 
any persons, other.than an issuer, underwriter or dealer ... 

In this situation. Allen is obviously not an "issuer. The 
definition of "issuer" as contained in Section 2(4) of the Act 7/ rejects 
any other view. 

4/ S.E.C. v. Ralston Purina Co. ,• 346 U.S. 119; 

“ S.E.C. v. Culpepper. 270 F. 2d 241; 

Gilligan Will & Co. v. S.E.C., 267 F. 2d 461 

5/ 3.E.C. v. Chinese Benevolent Association, 120 F. 2d 738; 

”• C. A. 2nd. 1941. 

6/ Act of August 20, 1964, Sec. 12, 78 Stat. 580. redesignated the 
first clause of former paragraph (1) of Section 4 as individual 
paragraph (1). 

7/ 15 U.S.C. 77b(4). 
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Passing over "underwriter" for an instant, is Allen a ' dealer ? 
Section 2)12) of the Act 8/ is where the definition of "dealer" is found. 

In contrast to the definition of "underwriter" which relates to 
a particular transaction, the definition of "dealer" in Section 2(12) of 
the Act does depend upon the person's (corporation's) general activities 
rather than his conduct in the particular offering. A dealer is "any 
person who engages either for all or part of his time, direwly or in¬ 
directly, as agent, broker, or principal, in the business of offering, 
buying, selling or otherwise dealing or trading in securities issued by 
another person. " 9/ 

There is no doubt from the foregoing definition that Allen is 
not a "dealer" in securities, no matter how broad a definition that 
designation is given. 

It is, however, of prime importance in this discussion to ascer¬ 
tain whether or not Allen is an "underwriter" with respect to the 311,000 
shares of Calculator-Computer. 

The term "underwriter" is defined not with reference to the 
person's general business or profession, but rather on the basis of his 
relationship to the particular offering, in this instant matter the 311,000 
shares of Calculator-Computer. 

The definition of an "underwriter" as it relates to this matter 
turns upon one question, "as to whether or not one 'purchased from an 
issuer' with a view to the distribution of such security. " Note, for the ^ 
purpose of clarity, it is again reminded that "person" or the term 'one 1 
refers to a "corporate entity. 

If Allen did purchase from an issuer with a "view to the dis¬ 
tribution of such security, " then it would be an underwriter as defined 
in Section 2(11) 10/ and therefore not a person "other than an issuer, 
underwriter or dealer" as provided for in the first clause of Section 
4(1) and it follows that being excluded from Section 4(1), the exemption 
provided for by such Section is unavailable and Section 5, the Registra¬ 
tion Statement, U/.must be complied with. 

8/ 15 U.S.C. 77b(l2) 

9/ H.R. Rep. No. 85, 73rd Congress, 1st Session (1933) 14 
10/ 15 U.S.C. 77b(l 1) 

11/ 15 U.S.C. 77c(a) 
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Contrarily. if Allen did not "purchase from an issuer ^ith 
a view to the distribution of such security" but rather purchased from 
an issuer with a view to investment, then it would not be an under¬ 
writer as defined in Section 2(11) and would be a person exempt by 
Section 4(1) and therefore have available to it the exemption from Sec¬ 
tion 5 as provided in said Section. The foregoing provided of course 
that in the event of present offer or sale, all other.factors are consis¬ 
tent with such initial intent. 

The focal question is the ascertainment of Allen's original 
intent when it first acquired the shares of which it now wishes to be 
divested. This "intent" can only be determined in retrospect by 
comparing the facts as they existed then with the facts as they exist 
now and examining those circumstances which have arisen m bet ^«« n * 
which have caused Allen’s situation to become altered and presently 
compel or necessitate action. Of course, to ascertain a co r p 0r auon s 
intent is a nebulous concept, but certainly a scrutiny of the financial 
and business position of a corporation at the time it undertakes an 
activity and a subsequent serious reversal of its former health co 
"the time it wishes to reverse its action for its 
ment or even its continued existence, is indicative of intent insofar 
as a corporate entity may possess the same. 

An early opinion of the General Counsel of the Commission 
made it clear that the intent at the time of the initial acquisition is 
essentially a question of fact and that the mere statement that a 
receiving of securities was for investment and not for resale is y 
no means conclusive. 12 \J Such opinion is still a controlling prop 

sition today. 

Whether a person (or "corporation. " as in this instant mat¬ 
ter) originally took for investment and subsequently underwent a 
change of mind, or whether the shares were taken with a view towar 
a contemplated distribution determines whether or not a person is an 
"underwriter" with respect to a particular transaction. 

The purchaser's intent to take for investment and not for 
resale is judged at the time of the taking in the light of the then pre¬ 
sent facts and circumstances. Subsequent facts and ^^ntTesale 
which intervene between the original taking and the subsequent resale 

-12/ Opinion of'General Counsel; Securities Act Release No. 603 

December 16, 1935. 
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are evidenciary facts siding in determining the initial intent. Sub¬ 
sequent facts which are of such import so as to alter any reasonable 
person's original investment intent serve to more definitely estab¬ 
lish that original intent as one of investment. It is the subsequent 
facts shedding light upon the subjective intent of the person taking 
the securities which we are interested in during this discussion and 
it is the subjective intent of the taker at the time of such taking which 
is the determinant. As stated hereinbefore, a corporation's intent 
seems only to be made apparent by comparing its status at the time 
of acquisition with its status at the time of desired divestment. 

The purchaser's own statement or written representation^ 
or acknowledgment that he "took for investment and not for resale 
is judged by the subsequent happenings occurring between the initial 
taking and the ultimate distribution or desire to distribute. The sub¬ 
sequent facts must not be inconsistent with a bona fide change of 
intent and such facts must demonstrate a reasonable basis for the 
change of intent so as to establish the original intent as what it 

actually was. 

The maintenance of the status quo in the condition of the 
issuer and in the condition of the one who took from such issuer 
would not lead to an inference that the distributor of such securities 
originally took them for an investment purpose. Immediate resale. 

' likewise negates an investment intent, as does holding the securities 
for merely six months so as to gain the advantage ox a capital gains 
as provided for in Internal Revenue Laws. The shorter the period 
before resale, the stronger the inference that there had been an 
intention to resell from the beginning unless the purchaser could 
0 show some plausible reason why he had changedhis mind or cir- ^ 
cumstances necessitating such relatively rapid change of intent. 

In one opinion, the General Counsel of the Commission 
, expressed the view that retention of the securities for as long as a 

year "would create a strong inference that they had been purchased 

for investment. " 13 / 

In such opinion by the General Counsel it was stated, that 
in I is opinion, if the securities "were retained for a period as long 
as a year that fact would be sufficient, if not contradicted by other 


n/ Securities A~ct Release No. 1F62, December 14. 1938, 
11 F. R. 109G2 
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evidence, to create a strong Inference that they had been purchased 
for investment. " 

Though not binding upon the Commission, its highest legal 
officer gives as guidance to the public, a one-year period which 
would le.-d to an inference of an initial investment intent rather 
than an nference of contemplated distribution. Granted the Opinion 
of the General Counsel is somewhat dated but the same has never 
been revoked nor amended and. in fact, the time period has been 
adopted in certain judicial opinions dealing with this instant ques¬ 
tion. (See hereinafter. ) 

Release 33-1862 14 / significantly states the focal point 
herein, viz., "some question will undoubtedly be raised as to the 
meaning of the term 'purchases ... for investment. ' as used in 
the rule (referring to Rule 142). The application of this term is 
of course to be ascertained in any given case by reference to the 
intention of the purchaser at the time of purchase. What his inten- 
tion was at that time is a question of fact. 15_/ 

I believe that your original investment intent is amply 
demonstrated by the intervening circumstances which have occurred, 
which you have stated to me as hereinbefore set forth. These 
circumstances lead me to my opinion that your original investment 
intent is apparent and permits present divesture absent registration. 

I am certainly not unmindful of the fact that Allen s period 
of retention of the Calculator-Computer shares is comparatively 
short, the period does not fall below the indication of time expressed 
by the General Counsel in Securities Act Release No. 603, as well 
as a similar "rule of thumb" expressed in Release 33-1862. How¬ 
ever, even if the period of retention were considerably shorter 
(less than one year), the "intent" of the exemption makes it clear 
that there is to be no slavish adherence to any mere rule of 
thumb. " It is the overall factual situation which prevails rather 
than opinionary guidelines which themselves are not definite. 

In this instant matter, not only does the available evidence 
not contradict an original investment intent but rather, it contrarily 
dempnstrates it, by showing substantial and compelling reasons for 


14/ Cited supra 

15/ Parenthesis supplied 
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sale at this time. Your present financial distress would, in my 
opinion, make any further retention of your shares of Calculator- 
Computer unadvisable and imprudent. Moreover, failure to sell 
at this critical time would b e a distinct dis-service to Allen Elec- 
tronic shareholders. If Rubinson is sincere in .hat he will cause 
Allen to satisfy the debts of Allen Electronic Industries, Inc. out 
of the proceeds of the sale of the shares of Calculator-Computer, 
the public shareholders of the latter-mentioned corporation will 
undoubtedly benefit. 

Again, as to the period of time for retention, let is be 
stated that there is no specific time period established for the 
• retention of securities after which the holder thereof would be 
conclusively presumed to have taken for investment and the resale 
of such securities would be automatically permitted absent regis¬ 
tration due to the fact that the seller would not be deemed to be 
an "underwriter. " The aforementioned opinion of the Commission's 
General Counsel is considered herein as a guideline and not as 
binding in any way. The popular concept that holding shares for 
thirteen (13) months sets up the aforementioned conclusive pre¬ 
sumption is erroneous and is a myth born out of mere statements 
of opinion as set forth above and by the fact that with respect to 
Regulation "A" offerings, resales of securities obtained through 
"private purchases" attendant thereto are restricted and/or es¬ 
crowed for a period of thirteen (13) months so as not to destroy 
the $300,000 ceiling permitted annually in order to qualify for 
such an exemption. Based upon the Regulation "A" requirement 
of $300,000 permitted per year, issuers and investors have adopted 
the "13-month period" as a safety device. They merely add one 
month to the year requirement "in order to make sure. The 
"l3-month period" has no applicability to the instant discussion 
herein with respect to the exemption provided under Section 4(1) 
of the Act. This is a popular misconception and leads to many 
misinterpretations and violative distributions. 

In determining whether one's intent was originally an 
"investment intent" or whether it was a "distribution intent" so 
as to determine whether or hot one is an "underwriter in a 
particular transaction necessitating registration before the sale 
of his securities and not making available to the possessor of the 
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latter intent, the exemption provided for in Section 4(1) of the Ac. 
naturally, the time period during which the shares were held is 
a determining evidenciary factor, certainly to be regarded. A 
distribution within a relatively short time after acquisition wou.d 
be evidence of an original intent to distribute. However it is 
conceivable that an almost immediate distribution could ta * 
place and still be consistent with an investment intent depen i g 
upon surrounding facts and circumstances such as unforeseen 
financial reverses suffered by the investor necessitating im¬ 
mediate liquidation and other extrinsic matters of similar im¬ 
portance. 


While, as noted heretofore, there is no specific time 
period stated by the Commission so as to conclusively determine 
the original intent as stated hereinbefore, several litigated m 
ters have considered the question of retention witn regard to the 
time period thereof and discussed the same. This is in addition 
to the above-cited opinion of the Commission’s General Counsel. 
The Crowell Collier Case. 16/ discussed hereinafter is one of 

such cases. 


in this particular matter, the fact of your holding intact 
all of the 311, 000 shares of Calculator-Computer for a period of 
tLe, standing alone, does not result in any conclusions as to your 
original intent. It is. however, evidence against youi right 
presently divest without the need for registration pursuant to the 
permission granted by falling witnin Section 4(1) of the AcU 

ever the other factors involved herein are of such great mag 

tude. that I am of the opinion that the period of retention, whatever 
it may be. is rendered de minimus in the overall situation. 


The determining factors in my mind would be those facts 
and circumstances which intervened within the period durin 8 
which you have held your shares so as to demonstrate that any 
prudent person in Allen's position, originally taking for invest 
ment purposes, would be acting wisely and reasonably in pres . 
contemplating distribution, and in the light of such intervening 
facts and circumstances, his original intent of investment is made 

clear. 


'16/ In re: Crowell Collier Publishing Co. . Sc uritics Act 
Release No. 33-3025. August 12, 1957 


** ' 
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! believe that the amount and nature cf the intervening 
circumstances between the time of the taking of the securities 
and the present, are completely consistent with an original 
intent for investment which has reasonably changed and presently 
requires sale. The seriousness of Allen Electronic Industries' 
present financial problems speaks for itself. The responsibility 
Allen is undertaking to the stockholders of Allen Electronic 
Industries, Inc. is compelling. 

It is the intention at the time of the taking of the securi¬ 
ties which is the determinant. It is the subsequently arising facts 
and circumstances, unforeseen at the time of the purchase, which 
show the basis of the change of such initial intent and demonstrate 
that a later distribution of the securities to the public without 
registration is or was warranted and permitted within the Statute. 
Let us now discuss your particular case and the attendant circum¬ 
stances attaching thereto in the light of some definite standards set 
forth in litigated matters. 

According to the Crowell Collier matter, some of the 
factors indicating that the initial purchase was with a true invest¬ 
ment intent and not one of immediate distribution are: 

(a) "Purchaser holds only long enough to take advantage 
of six months capital gains period of tax statute. 

You have retained your shares substantially longer than 
the six months period. 

(b) "Purchaser is a broker -dealer. " 

Obviously, you are in no way either a broker or a dealer. 

(c) "Purchasing with the idea of holding for a deferred 
sale. " 

* \ 

This standard, as well as the next, (d), suggest that the 
"investment shares" were taken only for the purpose of selling the 
same at a time when the market price thereof was appreciated in 
value and a sum of money could he realized in excess of that paid 
for such shares. This guide would appear to be "weighty in an 
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evidenciary sense if no other compelling circumstances were atten¬ 
dant to the desire to divest. That is not so herein; The stockholder, 
viz. Allen, is in financial need as well as the nature and character 
of the investment (Calculator-Computer) changed. 

As applies to the next sub-paragraph (d), you have informed 
me that all present indications are such that the shares you hold 
and presently wish to sell will appreciate higher in value upon the 
over-the-counter market. The current market situation and the 
activity of the present "control" persons directing Calculator 
Computer substantiate this belief. In the latter regard, reference 
is made to Exhibit " " attached hereto. 


(d) "Purchasing with a view of holding for a market rise 
and selling on market rise. 


It is difficult to place a mathematical price upon that which 
was the purchase price of the 311.000 shares of Calculator-Computer 
presently held by Allen Capital Corp. inasmuch as Allen received the 
same as a dividend by virtue of its holdings of Allen Electronic (see 
hereinbefore under "Statement of Facts"). Of course, if the shares 
were obviously depressed in price, this and the foregoing standard 
(c) would have been obviously and conveniently available to Allen al¬ 
though the financial success of the shareholding would have been 
doomed. Reasonable persons or corporations certainly expect to 
earn a profit when they invest in anything and there is nothing im¬ 
moral or illegal in doing so. The pivotal determinant in whether oi 
not Allen may presently divesc itself of its shares of Calculator- 
Computer is not "whether or not you lost your money. Repetitious 
as it may be, the main concern is "what was the original intention 
at the time of purchase"? This may be seen retrospectively by 
examining the intervening influences upon Allen with respect to 
financial considerations as we have been doing herein. 


(e) "Holding for one year, in absence of occurrence of 
unanticipated events which would justify a later change of 
intent consistent with an initial investment intent. 

You have held for longer than "one year" as set forth in . 
the Crowell Collier case. Additionally. Allen's retention lias been 
attended by the sort of unforeseen and unanticipated events which now 
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compel the action it wishes to take, viz., divestiture. Allen even 
wishes to sell now or rather, is forced to so do even though you 
state to me that you certainly believe the shares will further ap¬ 
preciate in value upon the stock market, l’our f uuation is directly 
within the contemplation of the statutory provision providing for 
exemptions in such contingencies. The retention of your shares 
for the period during which you have held them intact, coupled with 
the intervening reverses financially sustained by Allen and other 
for whom Allen is responsible, in the light of presently existing 
conditions, points to a conclusion that present divestiture would 
be consistent with an ?riginal "investment intent. " The bona fides 
of Allen's present desire to sell its shares is apparent by the 
nature of the circumstances arising since its purchase thereof and 
the fact that the same were unanticipated, such as an imminent 
business bankruptcy (Allen Electronic Industries, Inc) unless the 
Shares are sold. I am certainly of the opinion that the extrinsic 
facts and circumstances in and of themselves support a distribu¬ 
tion of Allen's stock position in Calculator-Computer absent com¬ 
pliance with the Registration Provisions of Section 5 of the Act. 

This is due to the nature of the intervening, unanticipated events 
which logically and prudently now require Allen to act upon its 
need to divest. 

Be mindful of the fact that not only has the position of the 
purchaser (Allen Capital Corp. ) materially changed, to wit, the 
financial situation of Allen Electronic as well as its (Allen's) 
personal guarantee of a monetarily large obligation, but the situa¬ 
tion surrounding Calculator-Computer has been materially altered. 
As stated by Rubinson, he has "no interest whatever in common 
with the present principals of Calculator-Computer, has no interest 
with respect to the corporate activity of Calculator-Computer and 
moreover, is in disagreement with the present program and acqui¬ 
sition activity of Calculator-Computer. " 

The situation has so changed from all viewpoints so that 
the "taker's" original intent of investment can do naught but change 
in the exercise of reasonable prudence. In the present posture of 
/'lien Capital Corp. , Allen Electronic Industries, Inc. and Norman 
Rubinson, superimposed upon a lack of rapport and interest in the 
Company (Calculator-Computer), in which the shares arc held as 
well as the shareholders' general disapproval of such Company's 
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present business and eorporate activity, there can be no doubt 
but that present divestment is advisable, it is emphasised tha 
all of the negative events, occurrences and happenings which 
presently suggest sale, occurred subsequent to the taking of 
the shares and were unforeseen at such time. 

Securities Act Release No. 33 4552. 17/ codified the 
Commission's view with respect to the problem under discussion 
herein. As a matter of fact, the subject Release embodies as tne 
Commission's view, the standards embodied in the Crowell 
Collier matter. 18/ This guidepost Release (33-4.52), after 
discussing the "private offering" exemption. 19/ enters a re¬ 
discussion of the Crowell Collier standards and adopts those 
already espoused in such case with respect to purchase for in „ 
vestment" and the status of such individual as an underwrite . 

The reasoning, statements and standards of Release No. 
33-4552 is consistent with that contained herein by the undersigned 
and in fact, served as a guide for the opinion rendered herein. 
Such law and interpretation as advanced in the said Release is 
currently applicable as of the date of this opinion. 

Based upon the facts presented to me and as discussed 
hereinabove. I unqualifiedly am of the opinion that Allen may 
publicly offer and sell the 311,000 shares of Calculator-Computer 
of which it is now possessed without the benefit of Registration 
pursuant to Section 5 of the Act. I am of the opinion.that Mien 
qualifies for an "exempted transaction pursuant to Section 4(1) 

of the Act. 

1 am further of the opinion that Allen would in no way be 
an "underwriter" with respect to the sale of its 311,000 shares o 
Calculator-Computer regardless of how broad a definition such 

term is given. 

The facts and circumstances surrounding the original 
taking of the shares of Calculator-Computer, the subsequent 


177 

18/ 

19/ 


1962, 27 F.R. 11316 


November 6, 

Cited supra. . , . . t 

Formerly the second clause of Section 4(1), by Act of 
August 20, 1964, Sec. 12. 70 Stat. 580. redesignated as 
individual paragraph 2 of Section 4. Release 33-4552 
refers to pro -amendment nomenclature. 
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intervening occurrences and Allen’s present position, leave no 
doubt, in my opinion, that the original purchase was attended 
by a bona fide "investment intent" which can be easily demon¬ 
strated, and the presently contemplated distribution is war¬ 
ranted and dictated by the seriousness of such subsequent 
intervening occurrences, all of which fall within the permis¬ 
sibility of Section 4(1) of the Act. 

The foregoing discussion was centered about Section 
4(1) of the Act and the "intervening unforeseen circums .ances 
which arose subsequent to the investment and clarify such 
investment intent and presently permit sale. " 

With further reference to the problem under discussion 
herein and another avenue of approach arriving at the same con¬ 
clusion, to wit, the propriety of the sale of the shares of 
Calculator-Computer absent registration pursuant to the Federal 
Securities Acts, let us briefly consider the following (we will 
assume a repetition at this point of the background facts and 
circumstances). 

Allen Capital's main and readily fundable asset at the 
present is its ownership of the subject 311, 000 shares of 
Calculator-Computer. 

Under the "Statement of Facts" we have set forth how 
the Allen ownership of the shares occurred. 

The present inquiry concerning Allen’s divestment of 
its shares of Calculator-Computer, in the light of this second 
general avenue of consideration, is divided into four (4) stages 
for the purpose of clarity and facility of discussion. The four 
(4) aspects are as follows: 

1. What was the nature of the transaction between 
Allen and Aquafilter (subsequently changed to Allen Elec¬ 
tronic Industries, Inc.)? 

The same basis and legal background also applies to 
the transaction between Allen Electronic Industries, Inc. 
and Yacht Harbor Island, Inc. (subsequently changed to 
Calculator-Computer Leasing Corp. ). 


* r <£L/,r^ &T, 
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We will discuss the two (2) hereinabove set forth 
transactions together and term them the "acquisition 
transactions. 

2 What is or was the nature of the transaction by 
which Allen originally acquired Calculator -Computer 
shares ? 

3. What would be the nature of the distribution of 
Calculator -Computer shares to Allen Electronic's 
shareholders ? 

4 What is the character of the Calculator-Computer 
shares in the hands cf Allen (or upon the liquidation of 
Allen, in the hands of former Allen) shareholders insofar 
as future trading, transferability and disposition is con¬ 
cerned ? 

• A consideration of the foregoing questions presents a 
most perplexing problem if not the most, under securities la 
rterpretation foday. The foregoing is so because the Securi¬ 
ties and Exchange Commission is itself in a0 “ X C “ Wer . 
cerning the problem and has not issued any Releases or mte 
prstations" concerning the same; there has been no Utl 6 atl ° n 
concerning the problem the decision of which would serve as a 
roide to practitioners of securities law; and. those opinions which 

£e "unofficially" expressed, differ with each Commission staff 
are unom f ... h ren ders the same. However, 

attorney or S. E. C. expert who ren and 

despite the foregoing, certain parallels can 
tangent guideposts can be followed to seek an answer 
ingly "insoluble" and "untouchable problem. 

The first consideration concerns itself with the transac- 
4 of the Act and specifically in clause (2) thereof. 2l_l T y 


20/ Referring to"registration provisions of Securities Act of 
— 1933. as amended, and specifically as contained in Section 

5 thereunder 
21/ 15 U.S.C. 77c(a) 
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commonly termed "private offerings." 22 / It has the same char¬ 
acter as would a private purchase of the securities paid for by 
"cash" rather than by an exchange of assets. 

As stated heretofore, the same legal theories appty to 
the "acquisition transaction" whereby Alien Electronic Industries, 
Inc. "purchased" Yacht Harbor Island, Inc. which name was sub¬ 
sequently changed to Calculator-Computer Leasing Corp This 
"private transaction" was exempt from the > eg. 'ration require¬ 
ments of the Act as it "did not involve a public offering. " 23 / 

It is not the shares of Allen Electronic industries, Inc. 
which Allen Capital Corp. inquires about in th.s instant opinion. 

It is the subsequent "dividend shares" of Calcu ator-Computer 
which Allen Capital Corp. received as a result >? its holdings of 
Allen Electronic Industries, Inc. concerning which we are herein 
interested. Suffice it to say at this point that the transaction 
wherein Allen Capital Corp. received its 311, 000 shares of 
Aquafilter (subsequently or simultaneously re-named "Allen 
Electronic Industries, Inc. ") was in full compliance with the 
statutory pattern pertinent thereto. Likewise, Allen Electronic 
Industries, Inc. acquired its shares of Calculator-Computer in 
full compliance with the applicable statutes. The foregoing 
"acquisition transactions" are more dependant for their regu¬ 
larity and legality upon state, corporate law than upon securities' 
statutes. 


"Stage 2" herein under discussion takes us to the point 
of concern with the Act. This consideration brings us to an 
orbital point of this opinion letter. We shall develop this "stage" 
by isolating portions of the over-all transaction and step by step 
come to the conclusion which as a perfect sequitor is the sum of 
all of its individual phases. It should be noted that "Stages 2, 3 
and 4" are intertwined and a discussion of one leads into the next 
as all are an integral part of the whole or end result. Wherever 
possible, I shall attempt to delineate portions of the entire activity 
Into their proper categories. 

22 / mJTSTC. 77d(2). A transaction exempted because 
it is by "an issuer not involving a public offering. " 

Act of August 20, 1964, Sec. 12, 70 Stat. 580, rede¬ 
signated the second clause of former paragraph (1) of 
Section 4 as individual sub-paragraph (2). 

23/ Idcn. 
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First, let us deal with the nature of the t^nsaction wherein 
Allen received its shares of Calculator-Computer ( Stage 2 >. Over 
all Allen received its shares of Calculator-Computer as a dividend 
from Allen Electronic Industries. Inc. . the latter corporation owm..g 
such shares by virtue of the "acquisition transaction discussed here 
Liabove Allen as a shareholder of Allen Electronic Industries. Inc 
received its portion of the "dividend shares" (Calculator-Computer) as 
did the other shareholders of such distributing corporation. The dis 
tribution as a dividend of shares of Calculator-Computer by Allen Elec¬ 
tronic Industries. Inc to its shareholders, among which was Allen, 
is really the heart of "Stage 2. " 

Consider the following: an "underwriter" is one who "takes 
from an issuer with a view to distribution. " 24/ A transaction by a 
party in such a position is not exempt from the registration provisions 
of the Act. At first blush, it would appear that Allen Electronic Indus¬ 
tries. Inc. "took shares of Calculator-Computer with a v,ew to, the 
distribution" thereof. The foregoing may appear so. due to rela¬ 
tively short period of time Allen Electronic Industries Inc held .he 
shares of Calculator-Computer (even as a wholly-owned subsidiarv 
before it distributed the same to its shareholders as a dividend. 

Strictly applying the definitions of the Act. with respect to this mitia 
transaction between Allen Electronic Industr.es. Inc and ^ 
Computer (at the time of the transaction known as Yacht Harb 
land. Inc. "). it would appear that Allen Electronic Industries. Inc is 
an "underwriter" 25/ and that Calculator-Computer would be an is¬ 
suer. " 26 / 

However, the distribution in the form of a dividend, while 
literally a prohibited or more clearly stated, a violative activity, is 
countenanced by the Commission. We shall speak more of this pom 
in our discussion with respect to the second aspect of your general 
inquiry. Suffice it to state at this point, that the transaction between 
Allen Electronic Industries. Inc. and Calculator-Compu er J® 
from the registration provisions of the Act 27 J by virtue ° 

4(2) of the same Act. 28/ This is but a repetition of that said herein¬ 
above. However, we are now considering with respect to our former 


24/ 15 U.S.C. 77b(ll) 
257 15 U.S.C. 77b(ll) 
2£/ 15 U.S.C. 77b(4) 
27/ 15 U.S.C. 77c(a) 
20/ 15 U.S.C. 77d(2) 
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("stage l") discussion, designations under the Act and certain prohibited 
activity pursuant to such Act should the parties to a subject transaction 
fall within the category or nomenclature against whom prohibitions are 
aimed and for whom no exemptions are applicable. 

The further and more extensive consideration of Allen Elec¬ 
tronics Industries, Inc. as an "underwriter" with respect to the Calculator 
Computer transaction plunges us directly into the heart of "Stage 2. 

We will now focus directly upon the distribution of Calculator 
Computer shares to the shareholders of Allen Electronic Industries, Lie. 

This "dividend distribution" raises numerous definitions for 
our consideration and concentrates upon Section 4(1) of the Act, 29 J 

"transactions by a person other than an issuer, 
underwriter or dealer. " 

Allen Electronic Industries, Inc. is not an ' issuer 30/ nor is 
it a "dealer" 31/ as defined and interpreted under the Act. Under the 
broadest interpretations such aforementioned designations are given, 
i they would not attach to Allen with respect to the subject considerations. 

The statute defines "underwriter" as: 

"The term 'underwriter' means any person who has 
/ purchased from an issuer with a view to, or offers 

or sells for an issuer in connection with, the distri¬ 
bution of any security or participates or has a 
direct or indirect participation in any such under¬ 
taking, or participates or has a participation in the 
.direct or indirect underwriting of such undertaking; . . . 

"As used in this paragraph, the term 'issuer' shall 
include, in addition to an issuer, any person directly 
or indirectly controlling or controlled by the issuer, 
or any person under direct or indirect common con¬ 
trol with the issuer. " 



30/ 15 U.S.C. 77b(4) 
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There is no doubt but that Allen Electronic Industries Inc. 

WO uld bel "statutory underwrite r" pursuant to the ^^its ^harehol- 

albeit "no sale" is taking (or took) place ° et ' vee “ 1 „ h in 

ders. Hereinafter we wili discuss brwfly E h Industries. Inc. 

clarification of the foregoing point. Allen r L1 ®® t lator _ Computerf 

did indeed "take (purchase)toeventui sale of distri- 

feAn^" and < thereby°exemp/the same pursuant to Section 4(2, of the 
Act. 32 J 

An "underwriter" is defined not with reference to the particular 

person's general business themdivi- 

particular offering. Allen Electron’’c Industries, 

— - 

Interpretation thereof. 

•ViTsale" had taken place in the dWidend dricaratiOT and distribution 
as "no value" had been paid in consideration thereof. 

issuer 1, with a'view ^distributiom ^ *aptly^des < criptive 

tion of a dividend or a spin-off, thrCoxnmission has not 

the subject activity under discussion ’ therew ith and in fact, 

acted to enjoin or impose penalties samc , the 

despite the clear, literal statutory pattern proh biting the 

Commission countenances same is 

non-violative conduct with resp . latter statement dealt 

accomplished in the absence ofmala Me*. ^ -Jatte 
with at length hereinafter, is the Key xo oux 

A "sale" or "offer to sell" is "every attempt or completed 
transaction where there is a disposition of a security for value. 33/ 


32/ 15 U.S.C. V7d(2) 

33/ Section 2(3), 15 U.S.C. 7Tb 
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There would be "no sale" between Allen Electronic Industries. 
Inc. and its shareholders with respect to the distribution of the Calcu¬ 
lator-Computer shares as a dividend inasmuch as the element of 
"value" is missing. 3 \] Additional elements would serve to take the 
subject transaction from without the definition of sale but the same 
are not germane herein and a full discussion thereupon would only 
serve to needlessly encumber this opinion. 

The reason why I have dwelt upon sale is because it leads 
us to certain tangent guideposts and is a logical sequitor^to a discussion 
of the "no sale" theory. Such "theory or well-grounded proposition 
is found in an examination of Rule 133 35/ and the landmark securities' 
decisions thereunder, some of which in part, or at least in reasoning, 
are pertinent herein. 

In brief. Rule 133 provides that for purposes of registration 
(Section 5 compliance), "no sale" is deemed to be involved where pur¬ 
suant to applicable statutory or charter provisions, the vate of a 
specified majority of stockholders on a proposed relcassificr.tion of 
securities or merger or consolidation, or a proposed sale of assets in 
exchange for stock of another corporation, will bind all stockholders 
except for the appraisal rights of dissenting stockholders. Thus, there 
is "no sale" involved in the issuance of shares of the surviving company 
to the security holders of the merged entity. The foregoing is not 
directly in point herein. We do not have a Rule 133 situation ^ 
herein. However, an examination of certain landmark Rule 133 
cases presents us with relevant reasoning which does pertain to our 
subject .consideration. 

The Micro-Moisture Controls case 36 / found Micro, a Dela¬ 
ware corporation and two of its Canadian subsidiaries issuing some 
• 2,000,000 shares of stock to all (31) of the stockholders of Converters 

Acceptance Corporation, a Canadian corporation, in exchange for 
.V Converter's assets. Micro and Converters relied upon Rule 133 for 

347 Securities Act Releast No. 33-929, July 29, 1936; Letter of 

General Counsel of Commission discussing whether a sale 

cf a security is involved in the payment of a dividend. 

35/ 17 C.F. R. 230. 133- 

3G/‘S.E.C. v. Micro-Moisture Controls, Inc. 
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the "non-restricability" of Micro shares in the hands of Converters' 
stockholders. However, 26 of the 31 Converters' stockholders gave 
to an individual ('H") irrevocable powers of attorney to sell their 
shares. The H group owned of record approximately 43% of Micro 
and was in a "control" person with respect to Micro. H. sold more 
than 700. 000 of the 2, 000, 000 shares of Micro to various brokers and 
dealers. The court inferred from the factual situation that all of the 
def» ndants in the case brought by the Commission, vy. , Micro, several 
of it, officers and directors, H, L, <md the various broker-dealer firms 
"were -tine together and in conce. t fo r a common purpose, so that 
theywere all "within the group of persons in control of the issuer, 

Micro. The Second Circuit Court of Appeals found that the exchange 
cf Converters assets for Micro stork was but a step in the major 
activity of selling the stock. " 37 J {Underlining supplied. ) 

There was no indication that Rule 133 ("no sale ) had not 
excused registration in connection with Micro's issuance of stock to 
Converters for its assets. It was the subsequent s ale of stock by a 
controlling block of Micro stockholders (former Converters stock y 
holders) through underwriters which violated Section 5 ,. This is the 
point briefly referred to hereinbefore with respect to male fides. 

Good faith on the part of the controlling parties is essential throughout 
the entire hybrid transaction under discussion herein. 

Subsequent to the Micro case, in consolidated proceedings, 
the Commission delisted two (2) Canadian oil stock from the American 
Stock Exchange 38/ because the issuers had falsely reported under the 
requirements of the Securities Exchange Act of 1934, 39_/ that Rule 133 
had been available for certain distributions. In these cases, there was 
no underwritten secondary distribution by a controlling group consisting 
, of the former stockholders of the first corporation who had received 


37 / 148 F. Supp. 555 (preliminary injunction); 

167 F. Supp. 716 (final injunction). 

S.E.C, v. Culpepper, 270 F. 2d 241, quoting from S.E.C. 
v. Micro-Moisture Controls, Inc., 148 F. Supp. 558. 

38/ Great Sweet Grass Oils., Ltd., 37 S.E.C. 683; affirmed. 
Great Sweet Grass Oils, Ltd. v. S.E.C., 256 F. 2d 893, 
Kroy Oils, Ltd. v. 37 S.E.C. 683; Kroy Oils. Ltd. v. 
S.E.C., D.C. Cir. No. 13. 920, Dec. 10, 1958. 

39/ 15 U.S.C. 78a, et seq. 
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stock of the second corporation as in the Micro case. The Commission 
did find that there had been a "pre-existing plan ... to use stockholders 
merely as a conduit for distributing a substantial amount of securities 
to the public. 40/ 


"Good faith" or the lack thereof, was again the determining 


factor. 


One might cite a relevant portion of the Sweet Grass Rule as 
it may apply to this discussion as follows: 

"if the issuer (Calculator-Computer) or persons acting 
on its behalf (Allen Electronic Industries, Inc. ) partici¬ 
pate in arrangements for a distribution to the public of 
any of the stock issued to stockholders or have know¬ 
ledge of a plan of distribution by, or concerted action 
on the part of, such stockholders .to effect a public 
distribution in connection with the transaction, a 
Section 4(1) exemption would not be available since 
an underwriting within the meaning of the statute 
would be involved. " 41 / 

In view of the foregoing and of the expressed opinion of the 
Commission, the entire transaction, including all of the intermediate 
steps, may not be a pre-existing plan or device to avoid registration 
and to, absent such protective device, distribute large blocks of stock 
to the general public. 

I am aware, as stated hereinabove under "Statement of Facts, " 
that Norman Rubinson, sole stockholder of Allen was also the control¬ 
ling party" and chief executive officer of Allen Electronic Industries, 

Inc. Norman Rubinson negotiated the Allen purchase of shares (in a 
"control" amount) of Aquafilter from the former owners thereo*. 
Rubinson also negotiated the purchase by Allen Electronic Industries, 
Inc. of Yacht Harbor Island, Inc., which subsequently was renamed 
"Calculator-Computer Leasing Corp. " Moreover, Rubinson was a 
"control" party when Allen Electronic Industries, Inc. "spun-off ' 


40/ 37 S. E. C. 690 

41 J Securities Exchange Act Release No. 5483, April 8, 1957, 
statement taken from Commission's Findings and Opinion, 
pages 10 and 11 (parenthesis added for purposes herein). 
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Calculator-Computer to its shareholders by means of a liquidating 
dividend of such asset. Finally, Rubinson by virtue of his position 
in Allen which held "control" shares of Calculator-Computer nego¬ 
tiated the sale of Calculator-Computer "control" to the "Photo-Scan 
group. " There ends Rubinson's participation. The further activities 
of Calculator-Computer depended and presently depend upon the 
"Photo-Scan group" and its successors. 

I am of the opinion that the "activities in concert" considered 
hereinabove, the same which would charactei ize a series of transac¬ 
tions or any one of them as a "scheme, device or plan" so as to evade 
statutory protections with respect to the offering of securities are not 
attendant to the Rubinson dominated transactions discussed hereinbefore. 

The distribution of portfolio securities by way of a liquidating 
dividend, whether partial or total, is clearly in the same category as 
the ordinary stock dividend, viz. , not a 'sale so as to cons ate the 
distributor thereof an "issuer" or "underwriter" as such are <. .-fined 
under the Act. 42 / 

In fact, there may not even be a "distribution" at all (which 
also refers back to definition of "underwriter"). "Distribution is a 
term which the Commission regards as more or less synonymous with 
"public offering. " 43/ It is questionable whether or not such is at¬ 
tendant to the instant situation under discussion. 

Summarizing and applying the "no sale" theory to Allen 
Electronic Industries, Inc.--Calculator-Computer, the "no sale" 
theory applies to the delivery of the new securities (Calculator- 
Computer) to the shareholders of Allen Electronic Industries, Inc. 

There is a "sale" as originally between corporations, viz. , Calcu¬ 
lator-Computer to lien Electronic Industries, Inc., but such "sale" 
is an exempt transaction under Section 4(2) of the Act as a transaction 
. by an issuer not involving any public offering. " 44 / 

42/ Securities Regulation, Louis Loss, Second Ed. , Vol. 1, 

P. 518; ibid, citing authorities in footnote 185. 

43/ Securities Regulation, Louis Loss, Second Edition, Vol. 1, 

P. 551; ibid, footnote 307 for citations in support. 

44/ ‘Following similar reasoning in Letter to Commerce Clearing 
House from Chief Counsel, Division of Corporation Finance, 
Securities and Exchange Commission, February 10, 1948. 
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So much for "stages 1, 2 and 3" of our considers 4 >u herein. 

As a final consideration, let us turn to the status of the 
Calculator-Computer shares in the hands of the shareholders of Allen 
Electronic Industries, Inc. , among such latter group being Allen 
and concerning such "Allen shares" this opinion letter has been 
solicited. Here again, the Commission is of mixed opinion and there 
are no directives nor precedents flowing from litigated matters (judi¬ 
cial or administrative) which serve to assist us. 

We are concerned hereat also with a consideration of secon¬ 
dary distributions. " 

A "secondary distribution" generally refers to the diposition 
of a block of stock by any person other than the issuer (Calculator - 
Computer). Since, as we have seen Section 2(11) of the Act includes 
within the term "issuer, " any person directly or indirectly controlling 
or controlled by the issuer, a secondary distribution or redistribution 
of a security by a shareholder in a control relationship with the issuer 
is usually subject to the registration requirement of the Act. 

The foregoing, as with other premises throughout our discus¬ 
sion is interrelated to all of the other particular considerations under 
advisement. However, herein we have the situation that after the distri¬ 
bution of Calculator-Computer shares to its stockholders by Allen 
Electronic Industries, Inc. (dividend was on a "share-for-share" 
basis), the persons who "controlled" Allen Electronic Industries, Inc. , 
thereby "controlled" Calculator-Computer, both necessarily by the 
same percentages. What is the status of the Calculator-Computer 
shares in the hands of Allen Electronic Industries, Inc. shareholders? 
Are the shares of Calculator-Computer in the hands of "non-control" 
shareholders of Allen Electronic Industries, Inc. free? What about 
such dividend shares in the hands of "control" persons of Allen Elec¬ 
tronic LiOwjtries, Inc. ? 

In the case of a stock dividend by A Company to A shareholders, 
all of the dividend stock is "freely tradeable" even in the possession of 
persons who are in a "control" relationship with A Company. The ra¬ 
tionale appears to be that a "stock dividend" is in lieu of cash and 
inasmuch as the cash would be expendable and alienable, therefore, the 
"stock dividend" is of the same character. However, with respect to 
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A Company distributing to its (A's) shareholders as a dividend, shares 
of B Company, as in our instant situation, the Commission is of diver¬ 
gent opinions. Some hold that all of the shares are "free" (can be 
traded on a public market if there is such a facility established for 
the shares), while others assert the opinion that such shares (B 
Company stock), would take on the quality of "investment" stock 
or "control" stock in the hands of A Company individuals who stand 
in such a relationship as regards A Company. The latter opinion is 
based upon the belief that the new holdings are derived on account of 
a capital interest in the nature of a partial liquidation. However, as 
stated hereinbefore, the contrary opinion is held and is apparently 
irreconcilible. There is no official (S.E.C. ) position taken. 

It would appear that a sale by A Company individuals, who by 
virtue of their holdings in A Company and with respect to the arith¬ 
metic of the dividend of B shares acquired "control" of B Company, 
would be violative of the statutory pattern. In the case of a liquidation 
as a dividend of a wholly-owned subsidiary, the "control" persons of 
the parent company would always gain a proportionate position with 
respect to the "spun-off" subsidiary. 

I would preliminarily conclude as follows: the "acquisition 
transaction" discussed hereinbefore, viz., Allen-Alien Electronic 
Industries, Inc. initially, and, then Allen Electronic Industries, Inc. 
with Calculator-Computer, were exempted transactions pursuant to 
Section 4(2) of the Act; the distribution of Calculator-Computer shares 
by Allen Electronic Industries, Inc. to its shareholders as a dividend 
is an exempted transaction in accordance with the Co*.'mission's view 
thereupon and by virtue of the "no sale" theory; the shares of Calculator- 
Computer in the hands of "non-control" shareholders of Allen Elec¬ 
tronic Industries, Inc. are "free trading" in the absence of a plan or 
scheme to utilize such shareholders as a conduit for distribution in 
evasion of the registration requirements of the Act; the Calculator- 
Computer shares in the hands^ of "control" persons of Allen Electronic 
Industries, Inc. who by virtue of the dividend stand in an exact posi¬ 
tion with respect to Calculator-Computer, may or may not be "free" 
depending upon future Commission consideration and determination there¬ 
of. However, coupling the above discussion, at least the results and 
conclusions drawn from, the consideration given to the first three (3) 

"stages" with the facts, circumstances and conclusion reached with 
respect to the first major consideration herein, at least in this sub¬ 
ject matter, I would unhesitatingly proffer the opinion that the shares (311,000) 
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of Calculator-Computer in the hands of at least one (1) "control" person 
of Allen Electronic Industries, Inc. , viz. , Allen Capital Corp- are 
"freely tradeable. " The foregoing is so due to initial consideration 
hereinbefore which is recalled at this point as being a series of 
events and circumstances arising subsequent to Allen's acquisition 
of its shares in both Allen Electronic Industries, Inc. and Calculator- 
Computer, which said facts and circumstances at this point certainly, 
reasonably suggest, if not dictate, present divestiture. 

* Respectfully submitted, 


GERMAISE, COOPER & QUINN 



Irwin L. Germaise 
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August 28, 1968 


Board of Directors 

Calculator - Computer Leasing Corp. 
2301 North Miami Avenue 
Miami, Florida 

Gentlemen: 


With respect to the status, transferability and registration 
requirements pertaining to a proposed series of transactions as set 
forth hereinafter, the following discussion and opinions are presented 
in the light of the Securities Act of 1933, as amended (hereinafter 
referred to as the "Act")— the Rules and Regulations promulgated there- 
under.?/ and the applicable judicial and administrative decisions and 
interpretations relative thereto. 

The material facts and circumstances which you have related 
to me, hereinafter under discussion and solely upon which I will render 
an opinion are as follows: 

"Calculator - Computer Leasing Corp., (hereinafter referred 
to as "Calculator"), a public corporation with approximately 2000 share¬ 
holders of record is contemplating the purchase of 200, 000 shares of the 
Common Stock (20%) of General Auto Parts, Inc. (hereinafter referred to 
as "General") out of funds legally available therefor. General will be the 
name of the "issuing corporation" after it has completed a non-relevant 
transaction in its own behalf whereby it acquires a "third company" and 
integrates it into its operation (prior to the sale to Calculator). 

"Calculator and General are both, located in Miami, Florida. 
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"General, with 1, 000, 000 shares of Common Stock authorized 
is privately (as opposed to "publicly") owned, 

'^General, with apparent great potential, as you have reported 
to me, is however, "cash poor" and while it is expanding at the present 
(new stores', it is in need of cash resources to fulfil its proposed pro¬ 
grams and to realize its potential. 

’Calculator intends to purchase the aforementioned 20% of 
General's Common Stock for a price in ratio to the net worth of such 
selling company (20% the net worth). 

"The money realized as a result of the stock sale and purchase, 
will be used by General for its corporate purposes. The shares are not 
being sold by General stockholders for their own acaaunt. 

"There is presently no relationship between Calculator and 
General, including but not limited to: no interlocking directorates, no 
"control" shareholders in common, no present common or joint 
interests, etc. 

"The prospective transaction is merely on the part of the 
Calculator directors, a good opportrnity for Calculator stockholders to 
diversify their holdings and to possess shares in a Corporation which 
such directors believe will appreciate in value as a result of present 
activity on behalf of General and further as enhanced and aided by the 
capital it will realize as aEsult of the Calculator purchase. " 

The direct subject of your inquiry concerns the following 
aspects as such are viewed under applicable federal securities 
regulation: 

1. What is the nature of the transaction between 
.'Calculator and General? 

2. What is the nature of the distribution of General 
shar es to Calculator stockholders ? 

3. What is the character of the General shares in 
the hands of Calculator stockholders in so far as future trading and 
disposition is congerned ? 
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Initially, I will state that you have posed perhaps one of the 
most perplexing problems in securities' law interpretations today. The 
foregoing is true because: the Commission is itself in a state o. flux 
concerning the matter, there has been no litigation concerning the problem, 
the decision of which would serve as a guide to practitioners of securities' 
law, there have been no Commission Releases or Interpretations directly 
concerning the problem, and, most confusing of all, opinions which are 
expressed, differ with each Commission attorney and seasoned S.E.C. 
practitioner that renders the same. However, despite the foregoing, 
let us discuss problems in the light of tangent guideposts and at least 
clarify our thinking concerning this apparently "untouchable and 
"insoluble" problem. 

The first consideration concerns itself with the transaction 
between Calculator and General, viz., the pm chase and s?le of 20% of 
the authorized common stock of General to Calculator. This transaction 
in and of itself requires no registration compliance. It is a "private 
transaction, exempt by operation of Section 4(2) of the Act— and directly 
within the purview thereof. 

Of course, as defined under the Act, Calculator would seem to 
be an "underwriter" and it would take from "issuer" General with "a view 
to distribution". However, the distribution in the form of a dividend, while 
literally a prohibited or more clearly stated, a violative activity, is 
countenanced by the Commission. We shall speak more of the latter 
distinctions in the discussion concerning the second aspect of your inquiry 
/ hereinafter and Section 4(2) of the Act. At this point, it is suffice to state 
• that the transaction between Calculator and Ger^ral is exempt from the 
registration provisions of Section 5 of the Act. — by virtue of Section 4(2) 
of the same’ Act. 


3/ 15 U.S.C. 77d(2) 

"A transaction exempted because it is by an issuer not involving a^ 
public offering". This is commonly referred to as "a private offering . 
Act of August 20, 1964, Sec. 12, 78 Stat. 580, redesignated the second 
clause of former paragraph (1) of Section 4 as individual paragraph (2). 

4/ 15 U.S.C. 77e(a). 
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While it is most difficult to segregate and bracket each 
part of the entire subject transaction and tie a section of the act label 
upon it, we shall attempt to do so, so at least to chamber our thinking 
and to obtain a clear picture of the problems presented. It is however 
stated, that this transaction is unique and non sui generis in that it 
really presents a series of transactions, interrelated and as yet un¬ 
defined and uninterpreted by the suppose font of such information, viz., 
the Commission. 

Let us now consider a second aspect of the series of steps, 
such being the distribution of the General shares to Calculator stock¬ 
holders by purchaser Calculator. 

This limited transaction would invoke numerous definitions 
under the Act and the Rules and brings up an initial consideration of 
Section 4(1) of the Act.—' 

"transactions by any person other than 
an issuer, underwriter or dealer. " 

Calculator is not an "issuer"—^ nor is it a "dealer"—^ under 
the broadest interpretations of such terms, as they are defined in the 
Act. 

As briefly mentioned hereinbefore, our concern is with 
Calculator as an "underwriter" as such is defined in Section 2(11) of the 
Act. i/ 

The statute defines "underwriter" as: 

"The term 'underwriter' means any person 

who has purchased from an issuer with a view to, 

or offers or sells for an issuer in connection with, 

5/ 15 U.S. C. 77dH) * 

6/ Section 2(4), 15 U.S. C. 77b(4) 

7/ Section 2(12), 15 U.S. C. 77b(12) 

8/ 15 U.S. C. 77b(ll) 




IRWIN L. GERMAISE 

210$a ' Rubinson Documents — Letter 

• • *. 

Board of Directors 5 

Calculator - Computer Leasing Corp. 

Page 5 . August 28, 1968 


the distribution of any security or participates or has 
a direct or indirect participation in any such under¬ 
taking, or participates or has a participation in the 
director or indirect underwriting of such undertaking; . . . 

... As used in this paragraph the term "issuer '' 
shall include, in addition to an issuer, any person 
directly or indirectly controlling or controlled by the 
issuer, or any person under direct or indirect common 
control with the issuer. " 

There is no doubt but that Computer would be a "statutory 
underwriter" pursuant to the above definition albeit "no sale" is taking 
place between it and its present shareholders. Herei nafter, we will 
discuss briefly the "no sale theory" in clarification of this point. 

Computer is "taking from an issuer (General) with a view to distributioh" 
as opposed to possessing an "investment intent" and characterizing this 
portion of the entire transaction as a "private offering" and thereby 
exempting the same pursuant to Section 4(2) of the Act.— 

An "underwriter" is define^ not with reference to the particular 
' person's general business but on the ’■asis of his relationship to the particular 
offering. This is different from "dealer" where the individual's usual 
occupation is considered. Calculator can be and is in fact, an "underwriter" 
in the strict statutory interpretation thereof. 

While it is clear that Calculator has taken from an "issuer" 
(General), with a view to distribution, "no sale" has taken place in the 
dividend declaration as "no value" has been paid in return therefor. 

Of course, "sale" or not, as we have seen. Calculator is an 
"underwriter" inasmuch as it has "taken from an issuer with a view to 
distribution". However, in the case of the declaration of a dividend or a 
"spin off", the latter term aptly descriptive of the subject activity under 
-’discussion herein, the Commission has not acted *o enjoin or impose 
penalties in connection therewith and in fact, desp*.e the clear, literal 
statutory pattern prohibiting the same, the Commission countenances 
such a corporate machination and advises the non-violative conduct with 
«/15 U.S. C. 77d<2) 


/ 


/ 







IRWIN L. GERMAISE 


2106‘a* Rubinson Documents—Letter 


Board of Directors 

Calculator - Computer Leasing Corp. 
Page 6 


August 28, 1968 


respect to the Act insofar as the same is accomplished in the absence 
of mala fxdes. This latter statement, dealt with at length hereinafter 
is the key to our discussion herein. 

A sale ' or "offer to sell" is "every attempt or completed 
transaction where there is a disposition of a security for value ".W 

, , . ™ ere would be "no sale" between Calculator and its share¬ 

holders with respect to the distribution of the General shares as a dividend 

inasmuch as the element of "value" is missing^ Additional elements 

wouid serve to take the subject transaction from without the definition 
of sale but the same are not germane herein and a full discussion 
thereupon would only serve to needlessly encumber this opinion. 

The reason why I have dwelt upon "sale" is because it bridges 
us to certain tangent guideposts and is a sequitor to a discussion of the 
no sale theory. Such theory or well grounded proposition is found in an 
examination of Rule 133 W and the landmark securities' decisions there- 

herehi WhiCh “ Part ' ° r at leaSt “ rea soning, are pertinent 


/Section r b f f * ^ Ul ,T 133 P r ° vides that for purposes of registration 
to * ? 5 compliance), no sale is deemed to be involved where pursuant 
to applicable statutory or charter provisions, the vote of a specified 
majority of stockholders on a proposed reclassification of securities 
or merger or consolidation, or a proposed sale of assets in exchange 
z :° r stock of another corporation, will bind all stockholders except for 
the appraisal rights of dissenting stockholders. Thus, there is "no 
sa e involved in the issuance of shares of the surviving company to the 
security holders of the merged entity. 


10_/ Section 2(3), 15U.S. C. 77b(3). 

11_/Securities Act Release No. 33-929, July 29, 1936; 

Letter of General Counsel of Commission discussing whether "a sale 

71 -,°!-.* securit > r is involved'in the payment of a dividend. » 

12_/17 C. F. R. 230.133 


I 
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The Micro-Moisture Controls case — found Micro, a Delaware 
corporation and two of its Canadian subsidiaries issuing some 2 million 
shares of stock to all (31) of the stockholders of Converters Acceptance 
Corporation, a Canadian corporation, in exhcnage for Converter's assets. 
Micro and Converters relied upon Rule 133 for the "non-restridability" 
of Micro shares in the hands of Converters' stockholders. However, 26 
of the 31 Converters' stockholders gave to an individual ("H") irrevocable 
powers of attorney to sell their shares. The H group owned of record 
approximately 43% of Micro and was in a "control" relationship with one 
'L", who was a "control" person with respect to Micro. H sold more than 
700,000 of the 2 million shares of Micro to various brokers and dealers. 

The Court inferred from the factual situation that all of the defendants in 
the case brought by the Commission, viz., Micro, several of its officers 
and directors, H, L, and the various broker-dealer firms " were acting 
together and in concert for a common purpose ", so that they were all 
"within the group of persons in control of the issuer". Micro. The Second 
Circuit Court of Appeals found that "the exchange 1 ' of Converters assets ^ j 
for Micro stock was but a step in the major activity of selling the stock". — 
(underlining supplied). 

There was no indication that Rule 133 ("no sale") had not 
excused registration in connection with Micro's issuance of stock to 
Converters for its assets. It was the subsequent sale of stock by a 
controlling block of Micro stockholders (former Converters stockholders) 
through underwriters which violated Section 5. This is the point briefly 
referred to hereinbefore with respect to mala fides". Good faith on the 
part of the controlling parties is essential throughout the entire hybrid 
transaction under discussion herein. 

Subsequent to the Micro case, in consolidated proceedings, 
the Commission delisted two (2) Canadian oil stocks from the American 


13 / S. E. C. v.Micro-Moisture Controls, Inc., 148F.Supp. 555 

(preliminary injunction); 167 F. Supp. 716 (final injunction). 

14 / S. E. C. v. Culpepper, 270 F. 2d 241,. quoting from S. E. C. v. 

Micro-Moisture Controls, Inc., 148 F. Supp. 558. 
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Stock Exchange 1 —^ because the issuers had falsely reported under 
the requirements of the Securities Exchange Act of 1934 — , that Rule 
133 had been available for certain distributions. In these cases, there 
was no underwritten secondary distribution by a controlling group con¬ 
sisting of the former stockholders of the first corporation who had 
received stock of the second corporation as in the Micro case. The 
Commission did find that there had been a pre-existing plan ..... 
to use stockholders merely as a co^nd^iit for distributing a substantial 
amount of securities to the public.— 

"Good faith" or the lack thereof, was again the determining 

factor. 


One might cite a relevant portion of the Sweet Grass Rule as 
it may apply to this discussion as follows: 

"if the issuer (General) or persons acting 
on its behalf (Calculator) participate in arrangements 
for a distribution to the public of any of the stock 
issued to stockholders or have knowledge of a plan of 
distribution by, or concerted action on the part of, 
such stockholders to effect a public distribution in 
connection with the transaction, a section 4(1) 
exemption would not be available since an underwriting 
within the meaning of the statute would be involved. A — 


15 / Great Sweet Grass Oils, Ltd., 37 S. E. C. 683; affirmed. Great Sweet 
Grass Oils, Ltd. v. S. E. C., 256 F. 2d 893; Kroy Oils, Ltd., 37 
S.E.C. 683; Kroy Oils, Ltd. v. S. E. C., D. C. Cir. No. 13, 920, 

• Dec. 10, 1958 

16_/ 15 U.S. C. 78a, et seq. 

17_/ 37 S.E.C. 690 

18 / Securities Exchange Act Release No. 5483, April 8, 1597, statement 
taken from Commission's 1 indings and Opinion, pages 10 and 11 
(parenthesis added for purposes herein). 
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In view of the foregoing and of the expressed opinion of the 
Commission, the entire transaction, including all cf the intermediate 
steps may not be a pre-existing plan or device to avoid registration 
and to, absent such protective device, distribute large blocks of stock 
to the general public. 

You have assured me that the entire transaction is one at 
"arms-length" and as stated under the factual statement hereinabove, 
there are no, nor have there ever been, any activities in concert between 
Calculator and General of any type whatever and specifically with respect 
to securities and their distribution. Consideration of Calculator and 
General includes of course, the officers, directors and principal stock¬ 
holders thereof. 


The distribution of portfolio securities by way of a liquidating 
dividend, whether partial or total, is clearly in the same category as the 
ordinary stock dividend, viz., not a "sale" so as to constitute the 


distributor,thereof an 
the Act. — 


II. tf 

issuer 


or "underwriter" as such are defined under 


In fact, there may not even be a "distribution" at all (which 
also relates back to definition of "underwriter"). ’^Distribution" is a 
term which the Commission regards as more or less synonymous with 
"public offering.^L/ It is questionable whether or not such is attendant 
to the instant situation. 


i 9 7 Securities Regulation, Louis Loss, Second Ed., Vol.l, p. 518, ibid, 
citing authorities in footnote 185. 

20 / Securities Regulation, Louis Loss, Second Ed., Vol. 1, p. 551; ibid, 
footnote 307 for citations in support. 
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Summarizing and applying the 'no sale" theory to Calculator - 
General, the "no sale" theory applies to the delivery of the new securities 
(General) to Calculator shareholders. There is a "sale" as between 
corporations (General to Calculator) but such "sale" is an exempt trans¬ 
action under Section 4(2) of the Act as "a transaction by an issuer not 
involving any public offering. " — 

So much for the first two aspects of our consideration of the 
entire problem presented herein. 

As a final consideration, let us turn to the status of the General 
shares in the possession of the Calculator stockholders. Here again, the 
Commission is of mixed opinion and there are no directives flowing from 
litigated matters (judicial or administrative) which serve to assist us. 

We are concerned hereat also with a consideration of "secondary 
distributions". . * 

A "secondary distribution" generally refers to the disposition 
of a block of stock by any person other than the issuer (General). Since, 
as we have seen Section 2(11) of the Act includes within the term "issuer" 
any person direcuy or indirectly controlling or controlled by the issuer, 
a secondary distribution or redistribution of a security by a shareholder 
in a control relationship with the issuer is subject to the registration 
requirement of the Act. 

The foregoing, as with other premises throughout our discussion 
is interrelated to all of the other particular considerations under advisement. 
However, while the present "control" stockholders of Calculator will not 
have any "control" interest in General, still there remains a question of 
whether or not the General shares in the hands of Calculator "control" 
persons are freely tradeable. 

21 / Following similar reasoning in Letter to Commerce Clearing House 
from Chief Counsel, Division of Corporation Finance, Securities 
and Exchange Commission, February 10, 1948. 
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In the case of a stock dividend by A Company to A shareholders, 
all of the dividend stock is "freely tradeable" even in the possession of 
persons who are in a "control" relationship with A Company. The rationale 
appears to be that a "stock dividend" is in lieu of cash and inasmuch as the 
-cash would be expendable and alienable, therefore the "stock dividend" is 
of the same character. However, with respect to A Company distributing 
to its (A's) shareholders as a dividend, shares of B Company, as in our 
instant situation, the Commission is of divergent opinions. Some hold 
that all of the shares are "free" (can be traded on a public market if 
there is such a facility established for the shares) while others assert 
the opinion that such shares (B Company stock) would take on the quality 
of "investment" stock or "ccntrol" stock in the hands of A Company 
individuals who stand in such a relationship as regards A Company. The 
latter opinion is based upon the belief that the new holdings are derived on 
account of a capital interest in the nature of a partial liquidation. However, 
as stated hereinbefore, the contrary opinion is held and is apparently 
irreconciliable. There is no official (S. E. C. ) position taken. 

There is no doubt but that a sale by A Company individuals 
who by virtue of their holdings in A Company and with respect to the 
arithmetic of the purchase and dividend of B shares acquire "control 
of B Company, would be violative of the statutory pattern. But what if 
the "control" individuals of A Company do not possess "control" shares 
of B Company, are their B shares "investment stock" or "restricted 
shares"? Apparently, there is no answer at present of the type which 
may be relief upon as a binding precedent for future action. 

Conclusion: It is the opinion of the undersigned, that the 

transaction whereby Calculator purchases shares of General is exempt 
pursuant to Section 4(2) of the Act; the distribution of the General shares 
as a dividend to Calculator shareholders is an exempt transaction in 
accordance with the Commission view thereon and the no sale theory; 

.'the General shares in the hands of the non-control" Calculator share¬ 
holders are "free trading" in the absence of a plan or scheme to utilize 
such shareholders as a conduit for distribution in evasion of the 
Registration requirements of the Act; the General shares in the possession 
of Calculator "control" persons may or may not be "free" and such depends 
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Notice of Declaration 
of Stock Dividend 


August 18, 1968 


upon the future determination of the Commission, which presently 
expresses no definitive opinion thereon and unofficially expresses 
opinions with respect thereto as varied as the person rendering the 


6 ame. 


In the event that the General shares in the possession of 
Calculator "control’ 1 stockholders are not "free", methods for the 
divesture thereof are the subject of additional discussions and opinions. 

Respectfully submitted. 


*Jh r t c-o*_ 


Irwin L. Germaise 


ILG :1s 
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.’j-. Sidney Estridge 
' Reynolds Fasteners, Inc. 

30-- Forest .Irive 
ce..vale, Long _s±and, New Yor e 

Deer Sidney: 

' A . 

, ^ _ u * ~ —o-.AwS 06 u o -<r ad/ice 01 . tne oues^i^p 

-■ t; 'fn- h o r yo “ - i£: * sel1 stock of Jalculator-Conout^v 
s~ r *?f;: ea ? y y°^ as a stoc:: dividend on 

ur.aerstanc the facts to be as follows: J 

squired shares of stock of 
Elec _c j_n cue tries, Inc. under ar. i.r'\'r.c-~ er + 

t^'that 1 ?or you soi:i certain “assets 
In'-' n a ^ -v- tne .ime you became a stoc,-:- 
•*- a r- , oi --ec.ror.ic Incus tries. !*-,« vou ,, 0 

'i—Jf e if f i cor.^e^piated stock di/idird »tec>. 

» .1 ' *--er. ilec.ronic anaustries. Inc. 1 <= -ct such 

tl to make you a control stockholder of'that corporation* 

i his rather ° f ?f ntroll ^S stockholders'. As* to 

poi,.. you realize that the determination 0 f 
co*j,rol is a question of fact and that vie a^e ~el^inr soielv 
on your assurances in this regard. ‘ ±0lnG solely 

iiect-odic S IMj£‘r ? -n er Tr? U bsca: " s a stockholder of Aller. 

'•o-nn^atior ^ i 2 J C ' you v;ere advis ed that that 

.o.poiation proposed to declare a stock divide-d of lOOl 

of tlw Cornor. Stock of Salcolator-Corcuter 

h = ?? ro ':' or ‘ f - h J r . e to Its stock- 

~ reC- ’ r -* ac the close of business on June 22. 
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2114a Rubicon Documents — Letter dated July 18, 1968 from 

lir. Sidney Estridse -2- July Id. lyo.i 

Skadden Arps to Dr. Sidney Estridge i 

It. was our /roiled ncry viv-\; rh.v the cha/cc ..f 
Calculator-Computer Leasing Corn, received tv you as u 
dividend would not tf subject to the- restrictions in 
the investment letter cpplicr.to ycur stock ovm 3 rr>;.i.p 
of Allen Electronic Industries, Inc. However, we were 
unable to find any definite authority on this point an.- 
have therefore raised the question with a' n.O!nber of the 
staff of the Securities and Exchange Ccrtninsion in Wnshi- 
were advised by such person that it would be the -i.v 
of the staff that the stock of Calculator-Computer I’r.wi. 
C**rr. order the cireuastanc®? set fort> above*would not 1 
subject to the restrictions of the investment letter *. I 
world therefore be freely transferable by you sc lor.*- as 
you are not a controlling parser, of either* Alien Electro: 
*: idustries, Inc. or Calculator-Computer Leasing Core. 

Sincerely yours. 


■aSl 


Peter ?. Muller. 
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• • 

* * CALCULATOR-COMPUTER LEASING CORP. * • * 

2301 North Miami Avenue 
Miami, Florida 33127 

. • October 1, 1968 


NOTICE OF DECLARATION OF STOCK DIVIDEND 
To the Stockholders: 

Recently, your Company, for the purchase price of $23, 777. 65, by 
Agreement dated the 12th day of September, 1968, purchased 216, 700 shares 
of the Common Stock of GENERAL AUTO PARTS STORES, INC. This repre¬ 
sented a purchase of 20% of the issued and outstanding stock of that Company. 

The Board of Directors of your company have concluded that it would be 
beneficial to the Stockholders to declare a 100% stock dividend of the stock 
that the Company owns in GENERAL AUTO PARTS STORES, INC. It was, 
therefore, 

"VOTED AND RESOLVED: 

That as of October 1, 1968, a Stock Dividend is hereby 
declared of 100% of the Stock owned by Calculator-Computer 
Leasing Corp. in GENERAL AUTO PARTS STORES, INC. 

• for every five (5) shares of stock owned in Calculator-Computer 
Leasing Corp., the stockholders shall receive a dividend of 
one (1) share of GENERAL AUTO PARTS STORES, INC. This 
dividend stock shall be payable to the stockholders of record 
l • of Calculator-Computer Leasing Corp. as of the close of busi¬ 
ness on October 25, 1968, and forwarded to the stockholders 
on November 1, 1968." 

The GENERAL AUTO PARTS STORES, INC. stock has never been publicly 
^traded, and there is no known present market for its stock. 

Since the time of the purchase of the 216,700 shares of stock by the corp¬ 
oration in GENERAL AUTO PARTS STORES, INC., it has carried this stock 
asset on its accounting records for $23, 777. 65. Calculator-Computer Leasing 
Corp. has, as of this date, 1,083,500 shares of its Common Stock issued and 
outstanding: it, therefore, considers each share of dividend in GENERAL AUTO 
PARTS STORES, INC. to its stockholders to be approximately valued at $.10 
per share. 

Sincerely yours l. j . 

GjOjLma 

Arthur Dash, Secretary 
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MR. WOHL: The Government is ready on the motion. 


your Honor. 


Honor. 


MR. ANDREWS: The defendant is ready, your 


MR. WOHL: Your Honor, this is a motion by the 


Government to modify certain findings in your Honor's opinion 
concerning the post-trial motions of the defendants. 

Obviously, the Government does not disagree with 
your Honor's ultimate finding or ultimate conclusion on 
this issue that at most what the defendants have here is an 
error which did not deprive, that is, an error by the Govern¬ 
ment, which did not deprive the defendants of a fair trial 
or entitled them to a new trial. 

The Government's view, however, is that on one 
critical or significant - I suppose I should say — matter, 
the Government's position is somewhat different from the 
position your Honor indicated the Government's position to 
be, and since this matter is quite likely to be raised by 
the defendants in the Court of Appeals, we felt that the 
proper thing to do was to bring this to your Honor's atten¬ 
tion so that your Honor could give the Court of Appeals 
whatever insight your Honor had into the situation. 

That finding is your Honor's finding that in the 
post-tril colloquy concerning the argument that I made in 
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2 

my rebuttal summation, that the Government agreed that the 


3 

Lockwood blotter, Exhibit 500, had never been entirely in 

» 

4 

evidence in the trial. 

5 

The Government's position is that although we 


6 

maintained it was in evidence entirely during the trial, 


7 

we made a decision during the post-trial colloquy to ask 


8 

your Honor not to send it to the jury at the request of 


9 

the defense counsel, and in effect, we were agreeing to 


10 

withdraw the exhibit although we maintained that it had been 


11 

inevidence originally when I made the argument that I made. 


12 

In effect, the Government's view is that we with¬ 


13 

drew the exhibit after the defense counsel claimed that they 


14 

had been misled out of an abundance of caution and in the 

l 


15 

interest of justice to avoid any appearance that the Govern¬ 


16 

ment had treated the defendants unfairly in this case. 

' 

17 

I'd like briefly to review the facts. 


18 

First of all, you will recall that the defense 


19 

counsel argued in his summation that as your Honor construed 


20 

it, there were no similar acts as against defendant Levine 


21 

proved by the Government. 


22 

Now, the Government's position has always been that 

• 

23 

he,in addition, argued that there was no other relationship 


24 

between defendant Levine and Sidney Stein. 

r 

25 

In rebuttal, the Government argued that the 
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defense counsel will have us believe that this was a one- 
shot transaction between Sidney Stein and the defendants, 
and that that was not in fact the case because the Lockwood 
blotter showed that defendant Levine had been involved in 
a number of transactions with Mr. Stein because it showed 
that he was trading the same stocks that Mr. Stein had tes - 
tified about. 

The defendants then objected to that claiming 
that the blotter was not in evidence. 

Your Honor may recall that I made the same argu¬ 
ment, in effect, with respect to defendant Wax based on Ex¬ 
hibit 75. 

THE COURT: I don't know that the defendants ever 
claimed that the exhibit was not in evidence. I thought 
their claim was that only those portions of the exhibit re¬ 
lating to Stern-Haskell were in evidence, and at the time 
I distinctly recall commenting, and I may be mistaken be¬ 
cause I don't have the record before me, but it seemed to 
me that wehn this question first came up at the trial, I 
pointed out that the exhibit, the entire book, had gone 
into evidence without limitation as had been the case with 
respect to other exhibits, and if there were any understand 
ing between counsel, it certainly was not made known to the 
Court and it was not on the record that the exhibit was 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
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coming in with respect to only certain pages. 

Then this colloquy ensued in which it turned out 
that apparently the defense counsel understood it was 
going in only with respect to certain pages, and the 
Government's counsel thought it was going in in its entirety 
because the book had not been disassembled. It had gone 
in in its entirety and it was going to be used to support 
the charts. 

Is that your understanding of what occurred here? 
MR. WOHL: Yes, your Honor, exactly. 

THE COURT: Is that different from what I have 

said here? 

MR. WOHL: Yes, your Honor. 

THE COURT: Then I don't recall your second point, 
that you agreed to withdraw it. I think what we agreed was 
eventually that the exhibit was in evidence only with re¬ 
spect to certain pages. 

The Government agreed to that and I so advised 
the jury when they came out and said, "Now, that book is 
inevidence only with respect to matters relating to Stern- 
Kaskell, and if you want those pages, we can take them out, 
that's what the book is in evidence for." 

One juror said,"No," so we didn't take the book 

apart. 

SOUTHERN DISTRICT COURT REPORTERS. U.S. COURTHOUSE 
KICW yriBR NV - 79l.lg.’3 
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MR. WOHL: Exactly right, your Honor. 

The only distinction here is that when the Govern¬ 
ment agreed that the jury be told that only the Stern- 
Haskell pages were in evidence, I did so without retracting 
any factual statement that Ms. Harris had made or that I 
had made, to wit, that there was no understanding about 
limiting this exhibit, but rather because the Government, 
in order to avoid any appearance of unfairness to these 
defendants, did not wish ot rely on the technical point of 
whetheror not the entire exhixit had come in. 

In other words, I was saying that as a matter of 
law we believe the entire exhibit did come in. 

The defendants claim that they were misled. 

/ 

All right, in order to avoid any appearance that 
the Government has misled these defendants, we will then 
agree that they can have it the way they want it, that the 
jury will be told that only the Stern-Haskell exhibits 
are in evidence and my understanding of the effect of that 
was to withdraw the non Stern-Haskell portions and was 
not to, in effect, agree that the entire book had not come 
in in the first place, that is, that only portions of the 
exhibit had come in originally because at the point that I 
took that position, your Honor had already made a finding 
which we agree with now and we agreed with then: That the 
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entire book had come in. 

THE COURT: The only reason I set this down for 
hearing is that I don't see what I have written here,how 
that differs from that. 

Do you want to point to the specific language 
you have in mind again? Was that on the bottom of page 


20 


MR. WOHL: Yes, your Honor, the bottom ot page 18 
and going over to the top of page 19. 

As we view it, particularly the last sentence of 
that paragraph which appears on page 19, "The parties agreed 
that ortly the Stern-Haskell pages had been admitted." 

We did that to mean that your Honor understood 
that the Government had agreed that -- 

THE COURT: You mean that should read "would be 
admitted." "EventuciIIy the parties agreed that only 
the Stern-Haskell pages would be admitted." 

MR. WOHL: Yes. 

THE COURT: All right, Mr. Andrews. 

MR. WOHL: If I may just add the statement that 
also we wanted the record to be clear that there were no 
discussions with defense counsel about redacting this docu¬ 
ment in any way. 

THE COURT: I thought on the bottom of page 18, 
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20 
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each party's position was then stated. 
w MR. WOHL: Fine, your Honor. 

THE COURT: Mr. Andrews? 

MR. ANDREWS: We would prefer to submit on paper 

what we offer to the Court, unless there's specific ques¬ 
tions of the Court. 

THE COURT: How do you disagree with what we 
have just said? That's my recollection now of what hap¬ 
pened . 

Is that incorrect in your view? 

MR. ANDREWS: I am not exactly certain what was 

just said. My recollection -- 

THE COURT: Look at the top of page 19, the last 
sentence of that continuing paragraph from the bottom of 
page 18. 

MR. ANDREWS: May I look at the Government's 
copy? We seem to have misplaced ours. 

THE COURT: Yes, you may. 

MR. ANDREWS: Your Honor, I am in complete agree¬ 

ment with the finding as expressed in your opinion in the 
paragraph beginning on page 18 and ending on page 19 as you 
pointed out this morning. 

I thought, and let me say I don't really feel 
that it is for me to say what the Government agreed to 
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and what they didn't; my impression was, however, that 
the Government at the time we prepared the instruction, 
which is an exhibit, it was never read to the jury. 

The Government agreed that the exhibit had not 
Cw. >j into evidence in its entirety and there are numerous 
facts which substantive that agreement by the Government. 

First of all, the Wax records were by another 
Assistant United States Attorney expressly limited to Stern- 
Haskell transactions, even though they contained many, many 
other transactions in certain stocks, indeed, which Sidney 
Stein traded in as Lockwood & Company records. 

The express stipulation in the record enunciated 
by Ms.Harris that all of the documents, including the one 
in question, were with respect to Stern-Haskell transactions. 

In fact, the language of the stipulation or the 
requested instruction which the Government had asked your 
Honor to read and sign, asked you to read to the jury, may 
appear to us that the Government had agreed once the error 
had been pointed out, that the balance of the book had not 
been offered into evidence. 

If the Government unilaterally intended that the 
entire book go into evidence, we think that that's a matter 
of no consequence. The question is since this book was 
admitted by stipulation, the question is what was agreed 
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I think it stretches the imagination to say that 
we agreed to anything other than Stern-Has;.ell in the light 
of what had gone on. 

THE COURT: Let me ask you this. When the ex¬ 
hibit was received in evidence, was there a statement made 
that the parties had stipulated that this exhibit go into 
evidence or did it come in without any statement at all of 
a limiting nature. 

Which is it? 

MR. ANDREWS: 7 . think Ms. Harris spoke— 

THE COURT: No, I am asking you what transpired 
when that exhibit was received in evidence. 

MR. ANDREWS: I believe what transpired and what 

the record says is that the exhibit, whatever it was, re¬ 
lated to Stern-Haskell, and I think — 

THE COURT: No, what happened when the exhibit 
was received in evidence. Find that part of the record. 

MR. WOIIL: I have it, your Honor. 

THE COURT: What does it say? 

MR. WOHL: It is at the end of a colloquy when 
there are s,jne objections made. 

THE COURT- Do those objections relate to the 

exhibit? 
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Did those objections relate to the admissibility 
of the exhibit or the conditions on which it was being 
admitted? 

MR. WOHL: They relate to the admissibility of 
this exhibit along with a group of other exhibits, your 
Honor. It covers about eight pages, and first of all, 

Mr. Robson objects because he doesn't think it is adequately 
connected to his client, that is, the entire group of ex¬ 
hibits . 

Then Mr. Andrews objects because he says the 
group of documents is not complete and therefore should not 
be admitted. 

Then ultimately Mr. Andrews says that he wants a 
stipulation that some of the Lockwood documents are missing 
so that the jury doesn't get the impression that these are 
all the Lockwood documents, and it is stated on the record 
that some were never recovered. 

After that I state "We will stipulate that it is" - 
referring to the documents — "everything we have and it 
appears some of the records are missing. 

"The Cou**t: With that understanding, it will 

be admitted into evidence. 

"You can have the clerk start marking some and 
he can finish it in the morning, and at a recess tomorrow 

SOUTHERN DIS1RICT COURT REPORTERS. U S. COURTHOUSE 
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and so forth." 

GHE COURT: In addition to the Lockwood blotter, 
what other exhibits were we talking about at that point? 

MR. WOIIL: We were talking about a number of 

Lockwood order tickets and other documents relating to 
Stern - Haskell. We were talking about brokerage house docu- 
mets of Shaskan & Company, Granger & Company, and Tessel, 
Paturic & Ostrau & Company. 

We were talking about, also, a number of broker¬ 
age documents from many different brokerage houses which 
were the other side of the transactions in Stern-Haskell by 
the companies that we are primarily talking about in the 
case, that is, specifically Lockwood & Company and the three 
firms that I just mentioned. 

Whenever one of those firms would have a transac¬ 
tion with Stern-Haskell then the firm on the other side that 
they were selling the stock to or buying the stock from, 
would also create a document. 

The documents that were being talked about there 
as a group of exhibits were the ones of the firms that had 
been primarily mentioned in the case; that is, Lockwood, 
Shaskan, Granger and Tessel, Paturic & Ostrau, and then 
this other group of documents which consisted of documents 
from eight different brokerage firms that were the other 
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side of those transactions. 

I believe that's primarily a description of what 
the documents were. 

THE COURT: Mr. Andrews, the first point is that 

when the blotter was received in evidence, if there were 
any such stipulations you contend between the Government's 
counsel and yourself, it would have been brought out then. 

MR. ANDREWS: We believe it was. 

THE COURT: There was no such stipulation. 

MR. ANDREWS: We believe there was, your Honor. 

THE COURT: Why wasn't it brought out when the 
document was received in evidence? 

MR. ANDREWS: We believe that it was, your Honor 

THE COURT: Would you please point it out to 

me in the record? 

MR. ANDREWS: What I can point out, your Honor, 
in my affidavit, your Honor, the stipulation of limitation- 

THE COURT: Is that in writing, first of all? 

MR. ANDREWS: No, it was never reduced to writing 

THE COURT: Is it set forth there in the record? 

MR. ANDREWS: It is, your Honor. We say it is. 

THE COURT: At the time the exhibit was received, 
I am talking about. 

MR. ANDREWS: Yes, your Honor. I will find the 
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precise page and paragraph. 


3 

It is at page 4436 of the record and it reads 


$ 

as follows, and may I preface this by pointing out that 



out of all of the hundreds of documents that came in at 


6 

that precise time, and under this stipulation, they all 


7 

related solely to Stern-Haskell transactions except the 


8 

Lockwood blotter which we say was not an exhibit. 


9 

That blotter contains each and every transaction 


10 

that Lockwood & Company ever made in any stock, and yet 


11 

all the other hundreds and literally hundreds that came in 


12 , 

in that group related solely to Stern-Haskell transactions 


13 

between Lockwood & Company, Shaskan -- 


14 

THE COURT: Read the record, please. 


15 

You say there was a stipulation. 


16 

MR. ANDREWS: Ms. Harris said: "All of the 


17 

documents are with respect to transactions in Stern-Haskell's 

! 


18 

stock, that would be the stipulation, your Honor." 


19 

When I hoard that, Judge, and given past performanc 

i 

2 

20 

and given what the exhibit was, and given what I was told 


21 

by Mr. Schatz and Ms. Harris, and given that the hundreds of 

! 


22 

exhibits all related solely to Stern-Haskell, and given 


| 23 

the project involved in redacting the volume, I took Ms. 


24 

Harris' word that this book was going in for Stern-Haskell 


25 

transactions as back-up on the Government's chart. 
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THE COURT: That statement was made at the time 
of admission? 

MR. ANDREWS: Yes, Ma’am. That was made at 

page 4436. 

Mr. Robson, speaking for all of us, by the way, 
pursuant to your Honor’s instructions, again objected 
nevertheless—didn’t really object,but consented subject 
to connection, which was the way that we all consented. 

But that was the stipulation with respect to 

Stern-Haskell's transactions. 

THE COURT: The problem with that, Mr. Andrews, 
is we are talking about a number of exhibits and with re¬ 
spect to this particular one, there was no clarification 
at that point in the record that that blotter was coming 

in only as to certain pages. 

Now, that's the theory which led to this dispute 

which then developed, your understanding being it was 
coming in only as to certain pages and the Government’s 
understanding that the whole thing was in, as all the 
transactions of Lockwood during that period. 

That’s what I thought I was saying on page 18; 
one party understood that the whole thing was in - that’s 
Government’s counsel, and the defense counsel understood 
it was only in for certain pages. 
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Then as we have agreed now, at the top of page 
19, I would say eventually the parties agreed that the 
Stern-Haskell pages had been admitted, that only the Stern- 
Haskell pages had been admitted. 

Now, we are agreeing to change that to "would be 

admitted"? 

MR. ANDREWS: "That only the Sterb-Haskell pages 

would be admitted." 

THE COURT: No, the Government agreeing then to 
limited admission of the Stern-Haskell pages as a whole 
exhibit having come in. 

MR. ANDREWS: That's obviously for the Court to 
decide. We don't agree that that's what happened, Judge, 
at all. We thought that the Government had agreed that it 
had made an error and that in fact the stipulation only 
covered Stern-Haskell transactions which is the exact 
language of the stipulation, and that the Government had 
agreed that indeed all of the other transactions did not 
come into evidence. 

THE COURT: All right, with respect to this, then, 
the opinion is changed on the top of page 19, the last 
sentence of the first paragraph, to continue from page 18, 
to read as follows: 

"Eventually the parties agreed that only the 
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Stern-Haskell pages would be admitted, but the Government 
nevertheless continued to deny that his comments were in¬ 
accurate . " 

The original would be changed to read that way 
because I made clear on the record now it is my view that 
the document did come in as a whole without limitation and 
that subsequently the Government agreed to limit the docu¬ 
ment to Stern-Haskell pages only. 

Thank you, gentlemen. 

MR. ANDREWS: May I make an amplification, your 

Honor. 
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THE COURT: Yes. 

MR. ANDREWS: It would seem to me that this 

document came into evidence only pursuant to stipulation 
and that a stipulation requires the agreement of both sides 
before the Court, in fact, ratify it by admitting the docu¬ 
ment into evidence. 

The threshold, I think, the seminal question, then, 
is what in fact was agreed to by all parties. The Govern¬ 
ment has said for us, the defense, that we agreed that this 
voluminous book containing God knows how many transactions 
in stock only unrelated to Stern-Haskell, come into evidence. 
That is allegedly our agreement. 

We say, and wo swear,that that was not our 
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agreement. 

We say that Ms. Harris spoke our agreement when she 
said all the documents are with respect to Stern-Haskell. 
That's what we agreed and that specifically, we think, 
eliminates all other documents on the question of what we 
agreed to, the defense — not just me, but all the lawyers 
and the defendants pro se. 

I would request strenuously that your Honor hold 
an evidentiary hearing on which all of us lawyers can get 
on the stand and give testimony under oath and be cross- 
examined under oath as to what we were told, what we agreed 
to, and why we believed that Ms. Harris' express language 
bespoke that agreement and limited the offer in evidence. 

That's been denied. 


The Government didn't get up and say: "Let's have 
that hearing," when we asked for it at trial and yet they 
come in with all of these affidavits now when we can't 


cross-examine anyone. 

I am asking that I be permitted to testify under 
oath to what I was told because I think when you hear all 
of this — Robson is a former United States Attorney in the 
Southern District, your Honor; I was with Frank Hogan for 
years — if you hear us under oath, why, you arc going to 
know the injustice that's happened here. 


SOUTHtRN DISTRICT COURT RFPORTFRS. US COURTHOUSE 
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THE COURT: I think the record in this case is 
clear and I don't know at what point, but most of the 
defense counsel never bothered before trial to look at the 
exhibits, Mr. Andrews. 

The Government had a large number of exhibits in 
this case and the record will reflect on a number of oc¬ 
casions defense counsel looking at thos exhibits for the 
first time. 

It was not clear in my view that the defense 
counsel even looked at this blotter and if there were any 
such agreement, that would have been mentioned by defense 
counsel at the time the exhibit came in. 

That seems plain. 

There is obvious confusion and unclarity as to 
the admission of this, and that's because defense counsel 
as a whole did not bother to look at these numerous exhibits 


€ 


i 


18 and have a clear, precise understanding as to any of them, 



19 

and that's reflected throughout the record. That's what 


20 ! 

1 

happened. This was just one more instance where defense 


21 

counsel didn't bother to go over the voluminous Government 


22 

documents which were going to be offered in evidence. 

23 

MR. ANDREWS: Your Honor, before trial we looked 


24 

at every exhibit the Government had. We came down to the 


25 

office on many occasions to look at every single exhibit. 



SOUTHERN DISIKICT COURT REPORTERS. US. COURTHOUSE 



Hearing to Amend Opinion 



i 20 

1 ew:mg 

2 In the courtroo. we saw again the Lockwood 

3 blotter. 

4 THE COURT: Mr. Andrews, I am not going to hear 

5 any more. It seems plain to me that the defense counsel 

6 ! has the responsibility, pursuant to some understanding of 

7 the Government, to make sure that the record reflects 

8 that understanding,and defense counsel certainly didn't 

9 do that here so defense counsel will have to share the 

10 ! blame with the Government for the unclarity of this. 

i 

11 I That's all. 



MR. GRIMES: Your Honor, may I put one thing 

on the record? 

THE COURT: I am not going to hear anyone else. 
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h .ad large portions of the blotter boon redacted nine--. 
gl ven the largo site or the document. both technique. Tor 
limiting the portion emitted would hove been vomrwhnt 
i.prnctie.1. Eventually, the Pities agreed that only 

th , stern-uathell pagan had been admitted, but the Govern¬ 
ment nevertheless continued to deny that its comments worn 

inaccurate. 

arat-'c: r»n--'ition, as clarified, was 
The Government s po- mun, 

that although there was no evidence of prior similar acts 

in the record (since the bulk of the Lockwood blotter was 

not in evidence), the Government could have proved a course 

i_; nn •- Vtwcsn Levine and stein. Tni-> 
of fraudulent transactions - - 

i intended to convey to the j ur / 

was what the Government had inton^.a 

in its rebuttal summation. The Government noted, for 
cample. that fraud could have been proved as to dealings 
in Pastern Diversified securities, and that wax and Levine . 

had invoked the fifth kvondmbnt during proceedings before 
the S.E.C. (Tr. at 74C2) Of course, this evidence is .not 
conclusive of fraud or prior similar acts by defend,nt « 

,,cvi„-. Oth-r evidence which the Government possessed and ^ 

ii. ovad more con- 

might have inl roduevd. :nw.-/t , • ^ ■- 

'M 
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